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THE LAW REPORTER. 








FEBRUARY, 1848. 


ADJUSTMENT OF PARTIAL LOSS ON PROFITS, THE 
GOODS BEING DAMAGED.' 


Tue sum of $5000 was insured on profits, valued at the same, 
of the cargo of the ship Amity, from Calcutta to Boston. 

The whole cargo cost $38,576 ; of thisa part, which cost $8,764, 
was damaged. If not damaged, the same would have sold for 
$14,528 90; being damaged, it was sold for $10,744 68 ; showing 
a loss of $3,784 22. A question having arisen as to the liability 
of the insurers upon profits, the following opinion was prepared. 


It is understood, that there is no custom or practice existing, by 
which adjustments in such cases are habitually made; and it is 
well known to all conversant with the law of insurance, that in 
respect to profits, the decided cases are very few, and that the 
whole matter of insurance on profits is considered as something 
anomalous, and very mysterious and perplexing. 

In examining such a subject, it will be expedient, if not necessa- 
ry, to go back to the beginning, and ascertain what is meant by an 
insurance on profits, and how far and in what respects the law 
may be considered as settled with regard to it; and this requires, 
in the first place, the definition of the subject-matter. 





1 The points discussed in this opinion, are not satisfactorily explained in the 
books, and the case which is considered, is understood to have excited a consider- 
able degree of attention, among those interested in the law of insurance. 
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a policy upon the interest, is the excess of the value of the subject 
at the port of destination, over its value at the shipping port.” 
And this is understood to be the common acceptation of the term, 
as used in insurance ; though, properly speaking, it would seem 
that freight and all other charges should be deducted to get at the 
actual profit. 

Taking it as defined by Mr. Phillips, it is settled that the own- 
ership of the goods and the right to the profits may, for the pur- 
poses of insurance, exist in different persons. French v. Hope Ins. 
Co. (16 Pick. 397.) 

In this country it appears to be settled, that in cases of actual 
loss of the whole or of a part of the cargo, the insurance on profits, 
whether by an open or valued policy, is to be considered as if val- 
ued, and no proof is necessary that there would have been any 
profit. Mumford v. Hallet, (1 Johns. 439); Riley v. Hartford 
Ins. Co. (2 Conn. R. 368) ; Patapsco Ins. Co. v. Coulter, (3 Pet. 
222.) In England, proof is required as when insurance is made 
on other subjects. If the policy be open, the amount of interest 
must be proved; and if valued, it must be shown that some profit 
would have been realized. 

It appears also to be settled, that in case of a total loss of part 
of the cargo, the loss on profits is in proportion to the loss of the 
cargo, so that if a quarter part of the cargo be lost, there is a cor- 
responding loss on profits. Loomis v. Shaw, (2 Johns. Cas. 36) ; 
Benecke on Insurance, 27; 2 Phillips on Insurance, 226. And 
that if any part of the cargo arrive not damaged, there cannot be 
a total loss of profits. Waln v. Thompson, (9 Serg. & Rawle, 113.) 

It seems to be a corollary that the insurance on profits attaches 
to the whole cargo in the same manner as would an increased val- 
uation. So that if the sum insured on profits is equal to ten per 
cent. of the value of the cargo, it is in fact an insurance of profits 
at the rate of ten per cent. on each article composing the cargo. 

In discussing this subject on principle, it is most proper to con- 
sider it, first, under the English rule, as most consistent with the 
true principles of the law of insurance, and to reserve the consid- 
eration of the effect of the American rule. 

We have, then, these propositions to start with: The subject 
(profits) is the excess of the value of the goods at the port of des- 
tination over that at the shipping port. The ownership of the 
goods may be in one person, and the right to the profits in another. 
Both may insure their interests, and they are recognized by law as 
distinct subjects of insurance. 





1 Vol. ii. p. 37. 


Mr. Phillips' defines it thus: “ The profit, which is the subject of 








alt iii at alle — 







































































Brey, - 








INSURANCE UPON PROFITS. 435 


The insurance on profits attaches to the different articles consti- 
tuting the adventure in the proportion which the sum insured bears 
to the whole value of the adventure. In case of a loss of part of 
the goods, there is a corresponding loss of profits. In case of a 
loss, the owner must prove the amount of his expected profits 
under an open policy, or that there would have been some profit 
under a valued one. 

Insurance on profits is something different from an insurance on 
the goods, that is, the subject-matter is different. That insurance 
on profits is not insurance on the goods, is implied in the state- 
ment that they may be distinct subjects of ownership and insur- 
ance. Because they are in some respects similar to each other, 
and the one has been compared to the other, it does not follow 
that an insurance on profits is in fact insurance on the cargo at 
an increased valuation. 

If this were so, no one, who had not some property in the goods, 
could insure profits ; — but it is well settled, that one, who has no 
property in the goods, may have a right to the profits, and may 
insure them. 

Taking these propositions for granted, the question is, in what 
manner a partial loss on profits ought to be adjusted when the car- 
go is damaged ; and in considering this, it will be more convenient 
and perspicuous to suppose that the ownership of the cargo is in 
one person, and the right to the profits in another, and that the 
policy is not a valued one. 

The interest insured, is the profit which is expected on the 
arrival of the cargo; and the contract of the insurer is to indemnify 
the insured against any loss he may sustain, by reason of the perils 
destroying or diminishing the profit. 

If it appear, on arrival, that the goods, if they had not been 
damaged, would have paid no profit, then it is plain that the sub- 
ject insured, has not been put at risk, and there should be a return 
of premium. 

If, on the other hand, the goods would have paid a profit, but 
by reason of damage do not, it is equally plain that the owner of 
the profits is damnified to the whole extent of the profits which 
would have been earned; and, under a contract of indemnity, 
ought to recover the whole amount of his loss. 

If this be so, then the mode of adjustment ought to be such as 
will give the insured the indemnity his case requires, and which, in 
principle, he is entitled to receive from his insurer ; and any mode 
which does not answer this end, must be wrong. 
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Two modes have been suggested for the adjustment of losses on 
profits, in case of damage to the goods. By one, in case of dam- 
age, the actual loss of profits constitutes the claim on the insurer. 
So, that if three-fourths of the cargo arrive safely, and pay no profit, 
and there is a loss of profits on a one-fourth damaged, equal to the 
whole sum insured on profits, there is, in fact, a total loss of profits. 
This seems inconsistent with the principles of marine insurance, 
and is in itself unreasonable. If the insured expects all his profits 
from certain articles of the cargo, he ought to limit the insurance 
to them ; if he insures profits on the whole, the presumption is, that 
he expects the whole to pay a profit, and the same profit; and 
there are no grounds of reason or justice, which will entitle him, in 
the silence of the contract, to apply it to one part, more than to 
another. 

Another objection to this mode is, that it is wholly inconsistent 
with the rule, that the profits attach to the whole adventure on 
which the profits are predicated, in equal proportions ; —a rule 
which seems to be perfectly well settled by many authorities. By 
this rule, if this one-fourth of the cargo had been lost, there would 
have been a loss of only one quarter of the sum insured on 
profits. Certainly, this loss cannot be greater, if the one fourth 
is only damaged. 

By another mode of adjustment, insurance on profits is consid- 
ered as the same thing as insurance on goods, at an increased val- 
uation, and the partial loss is to be adjusted as if it were so. This 
mode of adjustment is supported by the authority of Mr. Benecke 
and Mr. Phillips, though they do not put it upon the ground, that 
insurance on profits is insurance on goods, both admitting that 
they are distinct and separate subjects ofinsurance. But unless 
they are identical, there is no reason on which it can be contended, 
that the loss on profits corresponds to the loss on goods, except in 
those cases, where there is an actual loss of the whole or part of 
the goods; when the destruction of the principal necessarily in- 
volves that of the incident. 

On the other hand, it is plain that, if the value of the goods be 
_ reduced, by damage, below the cost, there is a total loss of the 

expected profits. Itis true that, where the owner of its goods 
is also entitled to the profits, and insures both at their actual 
value, and the goods arrive at a rising market, this mode gives him 
an exact indemnity. ‘This, however, is not a proof of its cor- 
rectness, because it is merely accidental, and results from the 
mode of adjustment which obtains for settling partial losses on 
goods ; which it is well known does not pretend to give an exact 
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indemnity. It does not give an indemnity, but much more, if the 
goods arrive at a losing market; and necessarily involves the ab- 
surdity of giving the insured an indemnity for a loss on profits by 
perils of the seas, when the actual loss is not occasioned by any 
such peril, and would have happened if no peril had occurred. 

Supposing the insured not to be the owner of the goods, it gives 
him no complete indemnity for his loss, if the goods arrive at a 
rising market, and indemnifies him for a loss he has not suffered, if 
they arrive at a losing market. It involves the idea, that the insur- 
ance of profits implies the existence of profits, and that conclu- 
sively. So that there can never be a short interest or return of 
premium. And yet Mr. Benecke, who is quoted in its support, 
contends that insurance on profits should be by an open policy, 
and that if the goods arrive at a losing market, there should be a 
return of premium, which is undoubtedly the true doctrine. This 
mode of adjustment seems to be founded on a false assumption, 
namely, that insurance on profits is insurance on the goods, and, 
therefore, cannot be sustained on principle. And it does not give 
an indemnity in any supposable case but one, and is arbitrary, and 
not supported by any good reason. It has the authority of Mr. 
Benecke and Mr. Phillips in its favor ; but they simply state it as 
a rule, without giving any reasons in favor of it; and seem to con- 
sider it as a necessary consequence of the rule, that a total loss of 
part of the cargo involves a corresponding loss of profits. 

Mr. Benecke says, page 31, speaking of some decisions: ‘ It has 
been decided, that in cases of partial loss, the underwriter is liable 
only to pay the profits on the goods lost, from which it may be in- 
ferred, that, in case of the goods being deteriorated, the underwriter 
on profits will be liable in the same proportion as the underwriter 
on deteriorated goods.” But is this inference reasonable? In 
case of Joss on goods, there is a corresponding loss on profits, be- 
cause the profits depend on the existence of the goods, and neces- 
sarily perish with them. But if the goods are damaged, the same 
consequence does not follow. By that damage, the profits may be 
totally lost, or in part only, or may be realized to a greater extent 
than the amount insured. The inference is not therefore neces- 
sary or correct. 

It may be suggested, that if the goods arrive at a good market, 
the price of the damaged article is enhanced, and thereby the 
profit is in fact realized. But it is difficult to see how a profit is 
realized, when goods do not bring their cost. The market may 
be a good one, and the damaged article may therefore sell for 
more than at another time ; but still it does not pay a profit; and 

37* 
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supposing the ownership of the goods and profits to be in different 
persons, the owner of the goods would be entitled to the whole 
proceeds, and would not be accountable to the person entitled to 
the profits for any part, either at law or in equity. 

These are the only modes of adjustment which have been sug- 
gested, and, for the reasons stated, they seem to be inconsistent 
with the principles of insurance, considered as a contract of indem- 
nity. It remains to inquire, if there is any mode of adjustment 
which is consistent with principle, and which will give the insured 
an indemnity in case of loss. 

Profits are, it is admitted, a distinct insurable interest; they de- 
pend for their existence upon the existence of the goods, but are 
not affected by their deterioration or damage, except in so far as 
the profits which would otherwise have accrued, are destroyed or 
diminished thereby. If the subject insured has not been put at 
risk, that is, if the goods would have paid no profit, the premium 
has not been earned. 

With these axioms in mind, there seems to be no necessary diffi- 
culty in adjusting a loss on profits. If the goods arrive sound, and 
pay no profit, the premium ought to be returned, because there has 
been no risk incurred. If the goods arrive damaged, but would 
have paid no profit if sound, the prernium is also to be returned. 
If a part of the goods, say one quarter, be lost, which would have 
paid a profit equal to the amount insured thereon as profits, there 
is a loss of one quarter of the profits; and if the same be damaged 
so as not to bring more than cost, the amount of the loss on profits 
is the same. 

Or to state the rule simply, the amount of loss on profits, where 
profits would have been realized and are /ost, is in proportion to 
the amount of the cargo lost or damaged. It is necessary to re- 
mark, that by this is not meant the per centage of damage on the 
whole cargo. 

By this rule a slight deterioration of the cargo may involve a total 
loss of profits ; whereas if the loss on profits be measured by the 
per centage of damage to the cargo, it would be small. But as a 
cargo may be damaged in whole or in part, and yet pay a profit, 
if the rule were to be taken unqualifiedly, it would follow, that the 
owner of profits might receive the profits actually accrued, and the 
amount of his insurance also, which would give him more than an 
indemnity. 

It will be observed, however, that the’ rule is stated as applying 
to cases where the profits which would have been realized are Jost 
by reason of damage. If the profits are not lost, but only dimin- 
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ished, the rule will not apply literally; but the principle in which 
it is founded suggests the necessary modification. The amount of 
the actual loss is what the insurer ought to make good, and where 
the sum insured corresponds to the actual profits at risk, the in- 
demnity is perfect. The profits realized being, in fact, so much 
salvage. 

But as, in effecting insurance on profits, different articles are 
often included in one policy, on which various rates of profit may 
be realized, and as the insurance on profits nevertheless attaches 
in equal proportions to the whole subject, it is necessary, in cases 
where a part only is damaged, to ascertain the amount of profits 
insured on this part, and then to determine, from the actual loss 
on profits on this part, the amount for which the insurer is liable. 
Thus, if $100 be insured on profits which would have been real- 
ized if there had been no damage, and by reason of damage to all 
the goods $50 profit only be realized, the loss on profits is 50 per 
cent. In the same case, if half of the goods only be damaged, 
and $50 profit be lost thereby, that is the amount of the claim; 
if, however, $25 be realized out of that profit, the loss is $25, and 
the claim corresponds. 

If the cargo without damage would have paid a profit of $300, 
and by reason of damage pays only $100 profit, then the loss on 
profit is 66 per cent.; and in the case stated the insurer pays $66. 

If the cargo consist of three articles, costing $1000 each, and 
$300 be insured on profits, there is an insurance of $100 on profits 
on each article. Supposing that without damage each would have 
paid the profits insured, and that by reason of damage the whole 
profit on one article is lost; on another is diminished 50 per cent. 
and on another 10 per cent. — the insurer pays on the first $100, 
on the second $50, and on the third $10. 

This mode of adjustment gives a perfect indemnity whenever 
the sum insured on profits corresponds to the actual profits at risk, 
and where it does not, of course this result is not to be expected, 
and forms no argument against it. 

Practically it may be objected, that it will lead to great incon- 
venience by reason of the difficulty of determining the amount of 
profits at risk, and the necessity of troublesome calculations as to 
minute returns of premium, when the profits at risk are less than 
the sum insured; also, that it has been decided by high authority 
in this country, that a policy on profits is necessarily valued, and 
that in case of loss no proof of interest is to be required. But, on 
examination, it will appear that this latter rule is not inconsistent 












410 INSURANCE UPON PROFITS. 


with this mode of adjustment, and that it remedies all the practical 
objections to it. 

The American rule, as it may be called, is founded on reasons 
of convenience and necessity ; on the utter impossibility, as has 
been said, of determining, in cases of loss, whether any profit, or 
what profits would have been realized ; as it is impossible to say 
when the vessel would have arrived, and the delay of a week, or a 
month, would turn a loss into a profit, and vice versd. And this 
argument is of very great weight. But it is obvious that it applies 
only to cases of actual loss, and not to those in which the goods 
arrive at the port of destination in a damaged state, because then 
the actual amount of damage is capable of being determined with 
certainty. And it will be found in all the eases in which this rule 
is recognized, that the facts show an actual loss of the whole or 
part of the cargo before the arrival at the port of destination. 

There is no reason and no authority for applying this rule to 
those cases in which the goods arrive damaged, and therefore the 
existence of the rule, restricted as it is to cases of actual loss, does 
not in anywise affect the operations of the mode suggested for de- 
termining the loss in cases of damage. At the same time this rule 
operates to prevent all the practical inconveniences suggested as to 
proof of loss in cases where the goods do not arrive; and it pre- 
cludes all claims to return of premium, because the goods have 
been subjected to the risk of total loss; in case of which, the in- 
surer on profits must have paid the sum insured, whether profits 
would or would not have been realized if the goods had arrived, 
and so has earned his premium. 

To apply this tule to the case presented, assuming the figures to 
be correct: The cargo cost $38,576 14; the part damaged cost 
$8,764 59. Profits insured on the whole, and valued at $5000. 
This ‘insurance attached to the damaged part in the proportion that 
bears to the whole cargo — 

38576 : 8764 : : 5000 : 1135. 
If the damaged part had been lost, no more than this sum, $1135, 
could have been recovered ; but it was only damaged. If not dam- 
aged, the profit would have been, it is stated, $5,764 90; by 
damage, this profit was diminished $3784 22, being the actual loss 
of profits. If $5764 90 loses $3784 22, $1135 loses $744; and 
this is the amount for which the insurer is liable. 
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Liccent American Decisions. 







Supreme Court of Pennsylvania, March Term, 1847, at Philadel- 
phia. 







Watker v. Puysick. 






The assignment of land, on which a perpetual rent has been reserved, ‘‘ under and 
subject to the payment of the said rent as the same shall accrue for ever,"’ does 
not create any liability by the assignee to indemnify his assignor for payments 
of rent accruing after the assignee has assigned over, which were compelled 
under the personal covenant in the original ground rent deed ; and this whether 
the assignment be by deed poll or indenture. 













Certiricate from the Nisi Prius. This was a case stated for the 
decision of the court, whether the plaintiff was entitled to recover, 
all questions on the form of the action being waived. The case 
was this: In 1837, Latimer, by indenture, in consideration of the 
payment of taxes and the performance of covenants, which, on the 
part of Walker, were to be performed, conveyed certain land to 
Walker in fee-simple, yielding and paying a certain yearly ground 
rent, with a clause of distress and re-entry ; a covenant for payment 
of the rent by Walker, for himself, his heirs, executors, and admin- 
istrators ; and a clause of redemption by payment of a sum certain 
within ten years. In 1838, Walker, by a deed in the form of an 
indenture, but not sealed by Physick, in consideration of $4,082 50, 
paid by Physick, granted the said property to Physick in fee, in 
which deed the conveyance reserving the ground rent was recited. 
Following the clause of habendum, the deed continued “ under and 
subject, nevertheless, to the payment of the aforesaid yearly rent 
charge or sum of, &c., so as the same shall hereafter accrue and 
grow due unto the said Latimer, his heirs and assigns for ever,” 
with a special covenant of warranty of the premises, “ subject as 
aforesaid,” by Walker to Physick. 

In January, 1841, Physick aliened to Wharton. In 1843, Lati- 
mer recovered judgment against Walker for the arrears of ground 
rent accrued since the alienation by Physick, wp to which period 
the rent had been paid, Walker having paid this judgment. Whether 
he had a cause of action, therefore, against Physick, was the ques- 
tion argued here in December Term, Covtrer J., being absent, 
and afterwards at March Term, before all the judges. The late 
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Mr. Justice Kennepy, at Nisi Prius, had given judgment for the 
defendant. 


Meredith, for plaintiff. The right is under the express terms 
of the grant by Walker to Physick, which is “ under and subject 
to the rent.” But for this, a purchaser, at his own election, may 
throw up a bad bargain, and leave his vendor without remedy. 
Whenever land is sold subject to an incumbrance, the rule in 
equity is, that the purchaser must indemnify the vendor, and this 
though there has been no express engagement to do so. Sug. 
Vend. 257; 2 Eq. Ca. Abr. 684, pl. 7; S. C. 7 Vin Abr. 58, pl. 
5. The form of action, (money paid,) was right; Craft v. Critten, 
(4 E. C. L. R.); but that is waived. The great question is the 
liability under the contract to indemnify ; Barnett v. Lynch, (2 Barn. 
& Cress. 589, 12 E. C. L. R.); and Steward v. Woolveridge, (9 
Bing. 60, 23 E. C. L. R.) are direct to the point; and though 
the latter is reversed in Woolveridge v. Stewart, (3 Moore & Scott, 
30, E. C. L. R.) and no authority in England, the cases stand on 
an equality here, the weight of the reasoning of the judges being 
the only authority ; Campbell v. Shrum, (3 Watts, 60,) is to the 
same point; and it was there held that these words constituted an 
express covenant. As to the circumstances there alluded to, they 
are the same here. No doubt an exemption from the rent was one 
of Walker’s inducements to sell, and no doubt it was estimatep as 
part of the purchase-money. It is said that the rent is an estate, 
not an incumbrance, but Banthon v. Smith decides it to be an in- 
cumbrance ; at all events, it is a charge. The reason of this rule is 
obvious ; the chance of profit being wholly with the last purchaser, 
he must assume all the liabilities for the property. 


Clarkson, contra. It is of no little weight that these convey- 
ances have been most common for near a century anda half, and 
no one in the profession, till this case, has ever thought of raising 
such a claim. This is for arrears after alienation; Burnett v. 
Lynch was for those accruing during the tenancy. It is a familiar 
principle, on which every one has acted, that the assignee is not 
liable excepting during his tenancy. Platt on Covenants, 220; 
Winder v. Forster, (2 Penn. Rep. 23); this new doctrine would 
astound every one ; for of what consequence is it that he may not 
be liable to the landlord, if he is to the original covenantor. The 
supposed rule that purchasers are always bouud in equity to indem- 
nify, is denied ; but were it so, it is inapplicable to an express 
executed contract, unless there can be grounds laid for reforming 
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it. The authority of Mr. Sugden is Pember v. Mathers, (1 Bro. 
C. C. 52); but that is nothing but Campbell v. Shrum. There was 
evidence of an agreement, and an issue directed to try the fact. 
Stewart v. Woolveridge was on an indenture ; here is a deed poll. 
But that case is reversed in Exchequer Chamber, (3 Moore & 
Scott, 561,) and the reasoning there by Lord Denman is the best 
argument. The view taken, is that in the habendum this clause 
serves but to qualify or explain the previous general words of 
grant ; Campbell v. Shrum proceeded on the intention of the par- 
ties, which, after all, is the only object, for the words do not, per 
se, make a covenant. Blank v. Gorman, (5 Watts & Serg. 76.) 
This rule applies to incumbrances, but a ground-rent is not an 
incumbrance, but an estate, if Latimer’s, in our land. Jrwine v. 
Bank of United States, (1 Barr, 359.) In 2 Jarm. Wills, 533, 
it is said these words on a devise of mortgaged premises, will not 
even exonerate the personalty, but are merely words of descrip- 
tion. Courtney v. Taylor, (7 Scott N. R. cited 5 Am. Law Mag. 
388.) The deeds are legally and formally drawn; they have every 
part complete and orderly, and it would be unreasonable to apply 
the same rule of construction to such instruments, and an informal 
memorandum, such as there was in Campbell v. Shrum; every of 
these parts have their own uses. In Wood’s Conv. 255, $ 4, it is 
said the clause of /enendum is now omitted by reason of the statute 
quia emptores : that is not in force here. In the deed from Latimer, 
there is a full and orderly covenant; in Walker’s deed that is 
omitted, and the reference is by way of recital or limitation, being 
the words of Walker, not of Physick. Touch. 115, 116; Rowley 
v. Addams, (4 M. & Craig); Onslow v. Curry, (2 Mad. 330,) 


show that this rule cannot be the rule in equity. 


Meredith, in reply. Pember v. Mathers does support Mr. Sugden ; 
the legal title had passed ; there was but one witness to an oral 
agreement denied by the answer, and the circumstances were held 
sufficient to outweigh the answer. These cases are cited merely to 
show the justice of the proposed construction. The distinct estate 
is immaterial ; it prevails in leases for years. (S Cow. 206.) This 
deed is an indenture; it is not necessary that the grantee should 
seal it. Platt on Covenants, 31, 9; Co. Litt. 731 a; sect. 374; 
Touch. 115. Anentry under the deed by a party is equivalent 
to executing it. 


Gisson, C. J. It is unnecessary to consider whether the con- 
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veyance on which the question arises, is an indenture or a deed 
poll; or whether the obligation, whatever it may be, which it cre- 
ated between the parties to it, arises from a covenant, a parol 
agreement, or simply from a duty. If the instrument were an in- 
denture, the words ‘ subject to the payment of the aforesaid yearly 
rent charge,” might create a covenant by force of the decision in 
Campbell v. Shrum, (3 Watts, 60); or either a promise implied 
from the acceptance of the deed, or a duty independent of con- 
tract, for breach of which an action would lie by force of the de- 
cision in Burnett v. Lynch, (5 Barn. & Cress. 589.) By the terms 
of the case stated, we are to decide upon the abstract right to re- 
cover without regard to form; and whether the obligation of the 
defendant arose from a covenant, a promise, or a duty, its extent 
must be the same. But the great rule for the interpretation of 
covenants, is so to expound them as to give effect to the actual 
intent of the parties, collected, not from a single clause, but from 
the entire context; or, as was said in Reniger v. Fugossa, (Plowd. 
18,) ‘ the scope and end of every matter is principally to be con- 
sidered ; and, if the scope and end of the matter be satisfied, then 
is the matter itself, and the intent thereof, also satisfied.” Now, 
granting that there was a covenant here, or else a parol contract 
arising from the acceptance of the deed, what was the scope and 
end of it, for it can have that extent and no more? Certainly not 
to bind the grantee of the freehold forever. No man in his senses 
would take an estate as a gift which would entail on him a respon- 
sibility so endless. The policy of our laws has been to unfetter 
the transmissibility of property ; but, by the interpretation claimed, 
an inheritance burdened with a ground-rent, would be rendered 
nearly, if not altogether, worthless ; and had it been generally sup- 
posed to be established, the very plaintiff who now claims it would 
have been compelled to keep the property in his family forever, or 
to sell it with an explicit renunciation of his personal pretension. 
On no other terms would a purchaser have looked at it. That, 
however, is not the worst of it. If the original ground tenant 
might sue his immediate successor for negligence in the payment 
of arrears by his assignee, the immediate successor could, in turn, 
sue his assignee for the default of him who had subsequently be- 
come the tenant of the freehold; and thus the matter might go on, 
producing an endless chain of litigation, lengthened at every change 
of the ownership. It is unnecessary to depict the vexation and 
expense of such a state of concatenated responsibility. If the costs 
of each recovery, with interest, were successively added to the 
next cause of action, the result could scarce be calculated. The 
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increments of such circuitous litigation would be numerous, and it 
is most unreasonable to suppose that any one would be willing to 
involve himself in it, or to respond for the defaults of others, perhaps 
at the end of every quarter. What then did the parties mean to 
express by the words “ subject to the payment of the yearly rent 
charge ?” I have not a doubt that they actually meant no more 
than to say, the grantee was to take an encumbered estate without 
recourse to the grantor for a breach of the statutory covenant arising 
from the words grant, bargain, and sell; but I admit that their 
technical meaning was to create a covenant or promise, not to see 
the rent paid forever, but to indemnify the grantor for loss from 
the grantee’s failure to perform his duties to the ground landlord. 
Now those duties would endure no longer than his tenancy 
of the freehold, and his covenant would consequently be no more 
than commensurate with it. But what would be the grantee’s re- 
course if the grantee should convey? If he were to convey to a 
beggar, with a view to get rid of his responsibility, there might be 
a grave question, whether that would not be void as a fraud. Pro- 
bably it would not; but the grantor would have himself to blame 
for not having taken a covenant against it. If the second assignee 
were of sufficient substance, the original tenant would have an 
effectual remedy against him, on the principle of Burnett v. Lynch, 
by action on the case for consequential damage from his failure to 
perform his duty to the ground landlord. In that case, a lessee 
who had assigned by deed poll subject to payment of the rent, 
brought an action on the case founded in tort for neglecting to pay 
rent which had accrued during his tenancy, and had been recov- 
ered from the plaintiff on his covenant; and the action was sus- 
tained, though it was admitted that an action would lie on the con- 
tract implied from the acceptance of the deed. No case has gone 
further than that, except Seward v. Wolveridge, (2 Moore & 
Scott, 83,) in which similar words were held to create a perpetual 
covenant in the assignment of a lease, and in which Chief Justice 
Tindal said that, looking to the relation of the parties, it was 
reasonable for the assignor to look for indemnity against liability 
on his covenants, and that the assignee was no doubt willing to 
give it. In that case, the lease was for twenty-one years, and how 
long it had to run at the time of the assignment, does not appear ; 
but would the chief justice have assumed, as a legal conclusion, 
that the assignee of a perpetual lease would be willing to bind him- 
self and his posterity indefinitely for the acts of those who might 
succeed him? Such a case is not within the spirit of his reason- 
ing, inconclusive as it is. But the judgment was reversed on a 
VOL. X.—= NO. X. 38 





446 RECENT AMERICAN DECISIONS. 


writ of error in the exchequer chamber, (3 Moore & Scott, 561,) 
by the opinion of all the judges, on the ground that the words 
“ subject to payment of the rent,’’ were words of qualification and 
not of contract. Whether they were properly held to be so or not, 
it is unnecessary for the purposes of the present case to consider ; 
for, whether the obligation of the assignee spring from contract or 
from duty, the extent of it must be the same. Now the rent which 
was recovered from the plaintiff, and for the non-payment of which 
this action is brought, accrued after the defendant ceased to be 
tenant of the freehold, and when he was bound for it neither to the 
plaintiff nor the ground landlord, and he is consequently not liable 
for it. 
Judgment affirmed. 





Supreme Court of Pennsylvania, December Term, 1846. 


Lestaries v. INcRanaM, Assignee. 


Where one, by fraud, obtains compensation for injuries done to the property of 


another, who himself was unable to make a claim therefor, the receiver is 
accountable to the party whose property was injured. 

In the year 1809, A., a citizen of the United States, shipped in his own name a 
quantity of sugar and coffee to St. Sebastian, in Spain, of which coffee one 
hundred and thirty bags belonged to B., a citizen of France, then in Philadel- 
phia. The vessel and cargo were seized at St. Sebastian, and there confiscated, 
under the authority of the French government. A. having assigned his prop- 
erty for the benefit of his creditors, his assignee received indemnity for the 
spoliation, under the treaty of July 4, 1831, between the United States and 
France. Held, that B., although a citizen of France, might recover against 
A.’s assignee the amount received as indemnity for the coffee of which he was 
the owner. 

It seems, that a citizen of the spoliating government, though domiciled in the 
United States, is not included in the benefits of the treaty ; but supposing A. 
had connived at the application to the commissioners thereunder, by B. or his 
assignees, for indemnity for the confiscation of A.’s property, held in B.’s name, 
(of which connivance there was no evidence,) he is not debarred from receiving 
the amount awarded for the loss on his goods, by reason of the fraud on the 
United States in preferring such a claim. 


Error to the court of common pleas of Philadelphia county. 

This was a feigned issue in the court below, directed to try the 
right of Adrian P. Lestapies to recover the amount of his interest 
or proportion of $23,454 92, awarded to the assignee of Anthony 
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Laussat, Honore Fournier, by the commissioners under the treaty 
of July 4, 1831, between the United States of America and France, 
for said Laussat’s claim for his interest in the brig Fox, Captain 
Cuilen, which claim included one hundred and thirty bags of coffee, 
the property of said Lestapies, the value of which was included in 
the said award to the said assignee. 

At the trial on the 25th of January, 1845, before Parsons, J., 
the plaintiff gave in evidence proceedings in the court of common 
pleas of Philadelphia county, by which Fournier was removed 
from the trust as assignee, on the 30th April, 1836, and the defend- 
ant in this issue appointed assignee of the estate of Anthony Laus- 
sat, and also the auditor’s report upon his accounts, in which the 
claim made before the auditor on behalf of Adrian P. Lestapies, 
and the disposition made in regard to it, is stated as follows : 

“ Before proceeding to notice the claims under the assignment, 
it is proper to advert to the claim of Mr. Lestapies for a portion of 
the funds in the hands of the assignee, which he alleges belongs 
specifically to him, and does not form any part of the assigned 
estate. 

‘The fund in the hands of the assignee consists of moneys 
received from the United States as indemnity for French spoliations. 

“ Mr, Curcier, as attorney of Honore Fournier, the assignee for 
the creditors of Laussat, presented to the commissioners under 
the convention with France, memorial 1598, claiming indemnity 
for a shipment made by A. Laussat to St. Sebastian, on board the 
brig Fox, consisting of one hundred boxes white Havana sugar, 
thirty-two tierces and one hundred and ninety-four bags coflee, 
invoiced clear of charges at $14,577 26. Inthe invoice, Lestapies 
was interested to the value of one hundred and thirty bags of coffee, 
weighing fifteen thousand four hundred and forty-six pounds. 

‘The commissioners under the French treaty awarded on the 
whole invoice the sum of $23,454 92; Mr. Lestapies’ interest on 
the invoice being $3,552 58; his proportion of the sum allowed 
would be $5,716 12. 

“On the sum allowed, instalments amounting in the whole to 
593:3 per cent. have been paid, making for Mr. Lestapies’ propor- 
tion . , ° , , , ‘ ‘ ° $3,393 47 
On which interest to 10th February, 1842, is : 1,036 51 


$4,429 98 

“ Mr. Lestapies now claims to recover this sum, as money spe- 
cifically belonging to him, which never passed under the assign- 
ment for the creditors of Mr. Laussat, but remained impressed 
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with a trust for Mr. Lestapies, and which he has a right to follow 
specifically.” 

“His right to this money was not admitted ; but, on the con- 
trary, was contested before the auditor, and an issue demanded to 
try the question. 

“The auditor accordingly dees not undertake to decide upon 
the merits of the claim, but leaves an amount in the hands of the 
assignee reasonably sufficient to cover the demand with -interest 
and costs; without at present reporting the distribution thereof.” 

The plaintiff then called Joseph A. Clay, a witness, who testi- 
fied as follows : 

* The original claim of Laussat’s assignee for the brig Fox was 
$20,734 77; the amended claim before the commissioners was 
$23,716 75; the commissioners awarded the sum of $23,454 92. 
I was the agent of the assignee, and attended before them. The 
particulars of Mr. Laussat’s claim were : 


Cost of 100 boxes white Havana sugar, short price ‘ ; $4,433 14 
os 32 tierces coflee . ° . ° ‘ ° 6,109 92 
‘“* 1094 bagsdo. ; , . ; ‘ 4,034 20 


$ 14,577 26 
Charges, commission, &ce. . ‘ . ‘ : ‘ . 455 45 


Correct by comparison with the original invoice —.. . - $15,023 71 
Premium of insurance at 25 per cent. and 24 percent. abatement as 
usual required tocover ° ° ° ° ‘ , 5,706 06 


$20,734 77 

The abatement of this claim, according to the market value at 
St. Sebastian, was: 

100 boxes white Havana sugar, net American weight : Ibs. 26,606 

Deduct l4percent. . : : ‘ : ‘ ‘ ° 399 


Spanish weight ; ; ; ‘ ‘ ° , ‘ Ibs. 26,207 
Spanish weight, 26,207 lbs., at 34 cts. . , , ‘ ‘ $8,910 38 
32 tierces, 
194 bags, 
Deduct 14 percent. . , , . , ; ; ‘ 720 


t green coffee, net American weight, ; ‘ Ibs. 47,998 


Spanish weight . . ° ‘ ° . . ° ‘ Ibs. 47,278 
At 424 cents ‘ : : ‘ . ; ; $20,093 15 
Add sugar . . . R ' ‘ . , ‘ 8,910 38 


$ 29,003 53 
Deduct freight as per freight list . . ; ' . 2,618 26 


Deduct 10 per cent. to cover duties and charges. ‘ - $26,385 27 
2,638 52 


$23,746 52 
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The plaintiff also produced, and gave in evidence, an invoice 
signed by Anthony Laussat, dated 10th October, 1509, in the 
words and figures following, to wit: 

Invoice of one hundred and thirty bags of coffee shipped by A. Laussat, on ac- 
count and risk of Mr. J. G. de Villanueva, on board the brig Fox, Capt. Thomas 
Cullen, bound to St. Sebastian, and addressed for sale and return to Mr. John 
Ribaut, supercargo on board, viz. : 


+t 130 bags coffee weighing 15,546 lbs. net, at 174 , . $2,720 55 
Charges. 
Permit ° ‘ . . , $0 70 
Porterage, 12 loads at 33 cts. . , . 3 96 
Certificate of property at the custom- house ‘ ‘ 20 
Do. at the consul’s ‘ . . ; : 2 00 6 86 





$2,727 42 

Philadelphia, 10th October, 1809. 

A Lavssat. 

And also the acknowledgment of Anthony Laussat, dated 14th 
October, 1809, signed by him, in the following words, to wit: 

**T do hereby certify to have shipped the goods mentioned in 
the annexed invoice, amounting to thirteen thousand two hundred 
sixty-seven dollars forty-eight cents, on account and risk of Mr. 
J.G. de Villanueva on board the brig Squirrel, Captain Jacob 
Wing, bound to St. Sebastian, and consigned for sale and return 
to Mr. John Bonnett, supercargo on board of said brig, and that 
he owns jointly with me, one-third of said brig Squirrel, the other 
two-thirds being owned by Mr. Abner Peash, and Mr. J. W. 
Foussatt. 

*‘ T also acknowledge that I have shipped on account of said Mr. 
J.G. Villanueva, one hundred and thirty bags of coffee, amounting 
as per the annexed invoice, two thousand seven hundred and 
twenty-seven dollars and forty-one cents, on board the brig Fox, 
Captain Thomas Cullen, bound to St. Sebastian, and consigned 
for sale and return to Mr. John Ribaut, supercargo on board. 

* Of the whole of which I will render him an account, and pay 
him or his order, the net proceeds as soon as I will be in cash for 
the same. 

“It being understood that by consent of Mr. J. G. de Villa- 
nueva, I have instructed the two above-mentioned supercargoes to 
remit me by the return of said vessels, the amount of the outward 
invoices in such goods as they will think best for this market, and 
the profits to bring them to me in good bills of exchange on Lon- 
don, provided they can purchase them fifteen per cent. below par ; 
otherwise to deposit the amount of said profits in the hands of Mr. 
39* 
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Justine Foussatt, merchant at Bourdeaux, subject to my orders in 
the same manner as I have ordered them to do with my adventure 
on board the same vessel. In witness whereof I have signed this. 
Philadelphia, the 14th October, 1809. “A, Laussat.” 

On which was indorsed, in the handwriting of Lestapies, “ 14 
Octobre, 1809, Reconnoissances de A. Laussat relatives a mon 
interet dans les bricks Squirrel and Fox.” 

The plaintiff also read in evidence the testimony of Andrew 
Curcier, now deceased, given in the case of Lestapies, (the above- 
named plaintiff,) and Levis, formerly assignees of A. Laussat’s 
estate, in the district court for the city and county of Philadelphia, 
in the following words, to wit: 

“1 knew Mr. Lestapies and Mr. Villanueva; they were the 
same person; the indorsement, (the paper of 14th October, 1809, 
signed A. Laussat, shown to the witness,) is in Mr. Lestapies’ 
hand-writing ; in the year 1802 or 1803, the Spanish government 
used to supply the French government with a great deal of money ; 
he was the confidential clerk of Hope & Co., and was sent to 
Vera Cruz to receive the money from the Spanish government ; 
there was a Spanish law that would not allow a foreigner to go to 
those countries to settle ; he was obliged to take a Spanish name ; 
he took that of Villanueva ; he spoke the language like a Spaniard ; 
he was from Bearn, on the Pyrenees. I knew all about the interest 
of Villanueva, in the Squirrel and Fox ; Lestapies took his interest 
back from the Squirrel when she returned ; it was talked of at the 
time between them. I had conversation with Levis; he said he 
had received the money, and would not let it go out again. My 
impression is that he, Lestapies, was naturalized; I believe he 
was naturalized here.”’ 

The plaintiff also produced Peter Bousquet, a witness, who 
being sworn, testified as follows : — “ I knew Mr. Peter Lestapies, 
and well, by the name of Villanueva, as agent of the house of 
Hope & Co., when he went to Vera Cruz to receive a large sum 
of money. He and Mr. Parish were agents of Hope & Co. He 
was here in 1808 and 1809; I do not know his hand-writing.” 

The above stated testimony and evidence having been given, 
and the plaintiffs having admitted that said plaintiff was not, in 
1809, or at any time since, an American citizen, but a native of 
Bearn in France, and the defendant having given no testimony or 
evidence, prayed the court to instruct the jury, 

1. That the claim for the proceeds of the said one hundred and 
thirty bags of coffee, belonging to the said plaintiff, and the amount 
of indemnity awarded for the same by the commissioners under 
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the treaty with France of 4th July, 1831, did not pass under the 
assignment of Anthony Laussat, of 8th June, 1819, but remained 
the property of said Lestapies, and that he was entitled to recover 
from the assignee of said Laussat’s estate, such proportion of the 
amount received, as indemnity for said Laussat’s claim for the 
Fox’s cargo, as would have been awarded to him, said Lestapies, 
by the commissioners upon a claim by himself for indemnity for 
the said one hundred and thirty bags of coffee. 

2. That there is nothing in the provisions of the treaty or con- 
vention between the United States and France of the 4th July, 
1831, or in those of the act of congress, to carry the same into 
effect, passed July 13th, 1832, to prevent a recovery by the plain- 
tiff in this action, which instruction so prayed for, the court refused 
to give, and charged the jury as follows : 

* All the facts in this case are admitted, and the questions 
raised for our decision are questions of law which necessarily arise 
from the facts thus conceded in the cause, 

“The fund of money for distribution was awarded to the 
assignee of Anthony Laussat, for the loss of the brig Fox, in pur- 
suance of a treaty between this governmentand France, of the 4th 
of July, 1831. 

“Tt is manifest that Laussat was not the owner of all the pro- 
perty on board the ship, and particularly the one hundred and 
thirty bags of coffee, and if there was nothing in the case but the 
facts briefly stated in the plaintiff’s first point, I should be disposed 
to instruct the jury that the plaintiff was entitled to recover. But 
it is admitted by the counsel for the plaintiff, that when the pro- 
perty was shipped, the plaintiff was a citizen of France, and not 
an American citizen, nor is there any evidence that he ever was a 
citizen of the United States; hence it is contended by the counsel 
for the defendant that he is not entitled to recover —upon the 
ground that the treaty with France, by our government, ratified in 
1831, embraced only American citizens, and that France, by that 
treaty, never stipulated to give money for the loss of property suf- 
fered by the subjects of her own government. 

‘The question is one of considerable importance, and I am 
satisfied the counsel on both sides desire it settled by the court of 
last resort. I shall therefore give that opinion on the law which 
appears to me to be the correct one, and raise the question broadly 
for the ultimate determination of the supreme court. 

** Hence the court instruct you, that should the jury believe the 
whole evidence in the case, the plaintiff is not entitled to recover, 
upon the grounds that the indemnity given by the treaty for the 
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loss of property by American citizens, does not embrace the citi- 
zens of France for any loss they may have sustained. ‘The plain- 
tiff being a citizen of France when his property was lost, is not 
entitled to the benefits of that treaty nor to the funds now in the 
hands of the assignee for distribution. We therefore say, that 
under the law the defendant is entitled to your verdict.” 

The counsel for the plaintiff filed exceptions to the charge of 
the court, as follows : 

1. General errors ; and also, 

2. The following specific error: Because the court instructed 
the jury, that should the jury believe the whole evidence in the 
cause, the plaintiff is not entitled to recover, upon the ground that 
the indemnity given by the treaty of 4th July, 1831, between the 
United States and France, for the loss of property by American 
citizens, does not embrace the citizens of France for any loss they 
may have sustained. The plaintiff being a citizen of France when 
his property was lost, is not entitled to the benefit of that treaty, 
nor to the fund now in the hands of the assignee for distribution. 


Ingraham, for the plaintiff in error. 
Lestapies was a citizen, within the meaning of the convention 


with France of July 4, 1836. The words of the first article are : 
** Le gouvernement Francais a l’eflet de se libérer complétement 
de toutes les réclamations élevées contre lui par citoyens des 
Etats-Unis pour saisies,”’ &c. Pamph. Laws U. 8. 1832, appen- 
dix, p. 31. A treaty, after its ratification, is a general public law, 
and as such receives the interpretation of the courts. ‘The true 
meaning is drawn from the words, parties, circumstances, object, 
and whole subject-matter. It is matter of notoriety, that numbers 
of Dutch, Germans, Spaniards, Italians, and Frenchmen, inhab- 
ited this country, before and after 1810—some of whom died 
here, after many years’ residence, during which they pursued 
their several avocations, and were of great advantage to the repub- 
lic, without actual naturalization, though some had declared their 
intentions.”” The rights of such persons would be protected, and 
their losses indemnified, under this treaty, the object of which was 
to take care of our commerce, without regard to the birth of those 
who carried it on, provided they were domiciled, or in the words 
of the treaty, ‘ citizens’ of the United States by residence. Nor 
does any expression occur in the English or French version of the 
treaty to show that any other meaning was attached by its framers 
to the word “ citizen” than that of “ domiciled inhabitant.” The 
common idea that the privilege of voting, which is political purely, 
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makes the citizen, has led to the error in this case ; for no decision 
has taken naturalization as its ground. Domicile, and in many in- 
stances domicile for commerce, is the leading principle. The Ann 
Green, (1 Gall. Rep. 274, 467) ; Murray v. The Betsey, (2 Cranch, 
64; S.C. 2 Dall. Rep. 41,42) ; Livingston v. Gilchrist, (7 Cranch, 
507); The Venus, (8 Cranch, 253); The Mary and Susan, (1 
Wheat. Rep. 46,) a very remarkable case ; The Pizarro, (2 Wheat. 
227, 245); The Friendschaft, (3 Wheat. Rep. 14); Carneale v- 
Bates, (40 Wheat. Rep. 181) ; (1 Marten’s Ree. des prince. Traités, 
690, edit. Gottingen, 1791); Beebe v. Johnson, (19 Wend. Rep. 
500) ; Wilson v. Marryat, (1 Bos. & Pul. 430); Hollingsworth 
v. Duane, (Wallace’s Rep. 51) ; Cooper v. Galbraith, (3 Wash. 
C. C. Rep. 546; Chase v. Clark, (5 Mass. Rep. 70); Reilly v. 
Lamar, (2 Cranch, 343.) A Cherokee Indian, or a negro, who 
has no right to vote, Hobbs v. Fogg, (6 Watts, 553,) but has the 
right to carry on trade, would have been entitled to indemnity 
under this treaty. 

The case, however, does not require the aid of this doctrine ; 
for the right to recover is perfect without it. The transaction 
itself, in 1809, was perfectly innocent. The voyage to Spain was 
legal ; and the question is precisely what it would have been be- 
tween Laussat, if alive and solvent, and Lestapies, calling for an 
account. The assignment makes no difference. Williams v. 
Twelves, (3 Whart. Rep. 485; 4 Whart. Rep. 500.) His property 
has gone to increase this fund; and Laussat and those claiming 
under him could not set up that it was illegal, which it was not, in 
bar of an account. Tenant v. Elliott, Farmer v. Russell, (1 Bos. 
& Pul. 3, 296); Watts v. Brooke, (3 Ves. Jun. 611); Austin v. 
Winston, Wise v. Craig, (1 Hen. & Munf. 33, 578); Bettely v. 
Reed, (4 Adol. & Ell. N. S. 511); Fuikney v. Penny, (4 Burr. 
2069) ; Petrie v. Hannay, (3 Term Rep. 419) ; Ex parte Bulmer, 
(13 Ves. Jun. 316) ; Booth v. Hodgson, (6 Term Rep. 405.) ‘The 
eases of Anderson v. Moncreiff, (3 Desaus. Chan. Rep. 124,) and 
Berkshire v. Evans, (4 Leigh’s Rep. 223,) are strongly in point. 


J. M. Reed, for defendant in error. 

There was, in fact, but one question in the court below, which 
has branched into two here ; but the plaintiff in error has no case, 
if the question decided below is against him. Since the United 
States became a nation, in 1776, they have made many treaties 
with different powers. They were nearly involved in a war with 
France, in support of the rights of their citizens; and they are at 
war with Mexico for the same purpose. But it will hardly be 
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contended that they ever meant to go to war to support the claims 
of an alien arising out of the act of his own government. The 
word ‘citizen’? has always been used in one sense since the 
treaty with France of 1778, and is found in that of 1788, of 1803, 
for the cession of Louisiana, and the various treaties with Spain, 
and Denmark, and Mexico, with the same meaning. It has always 
been understood to mean those whose political rights here were 
perfect. The messages of President Jackson, during his adminis- 
tration, and the executive documents always used the word in that 
sense. 1 Laws U. 8. Rush’s ed. 262; Pamph. Laws, 1819, 
64; Ib. 1831, 31; Ib. 1840, 11; Pres. Mess. Dec. 2, 1834; 
Ib. Jan. 15, 1836.  Itis true that mere birth in all cases does not 
constitute citizenship, as in Duane’s case, (Wall. Rep. 51); but 
Duane was born a British subject, and removed during a civil war 
to the jurisdiction of Britain, before the declaration of indepen- 
dence, and was strictly an alien. Judge Cooper was a naturalized 
citizen, or he would have sued as an alien. The cases cited on 
the other side are cases of prize and war — peculiar questions, — 
and settle, that persons may become “ citizens’? by domicile of other 
countries for war, but not for redress and indemnity. Besides, the 
award of the commissioners is conclusive. Comegys v. Vasse, (1 
Peters, 193; 5 Peters, 710); Lee v. Thorndike, (2 Metce. 313) ; 
7 Paige, 750; Cramond v. Yard, (5 Rawle, 18); Aycineux v. 
Periez, (6 Watts & Serg. 243.) 

Can the assignee and creditors of Laussat set up this defence ? 
They certainly may, because, first, the transaction was unright- 
eous, and, second, if there be any delictum, the defendant is in the 
better condition ; that is the general principle of law. The plain- 
tiff would make out his claim through a fraud upon this treaty. 
Montefiore v. Montefiore, (1 W. Black. Rep. 363,) is on all fours 
with this case. 1 Story’s Equity, 298, 316, last. ed., where the 
eases between parties to agreements against public policy are col- 
lected. De Melton v. De Mello, (2 Campb. 420); 12 East, 234; 
4 Hill. 424.' 


Ginson, C. J. It appears, that in the year 1809, Mr. Laussat, 
a citizen of the United States, shipped, in his own name, for the 
port of St. Sebastian, certain sugars and bags of coffee, a part of 
which belonged to the plaintiff, a citizen of France ; and that the 





1 The question whether a writ of error was proper in this case was withdrawn 
by Mr. Read, as the parties were desirous of having the opinion of the court on the 
point raised, without further delay. 
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property was seized and confiscated at that place by the authority 
of the French government. This action is brought to recover the 
plaintiff’s share of the compensation received for the spoliation, 
under the treaty of 1831, by the defendant’s predecessor in the 
trust created by Mr. Laussat for the benefit of his creditors. The 
treaty gave the right of reclamation to citizens of the United States ; 
and we would find it a question not free from difficulty, were we 
bound:to decide it, whether a foreign merchant, domiciliated here 
for purposes of trade, is such a citizen. It is well settled, that a 
subject or citizen of one country may become a subject or citizen 
of another, by a change of his domicile, in time of peace, and 
acquire the commercial character and rights of a native. But is the 
title to extra-territorial protection a commercial ora political right ? 
He is doubtless entitled to the civi/ right of protection within the 
country of his domicile; but there is no dictum of a judge ora 
text-writer for the position that the government is bound to follow 
and watch over his property, whithersoever he may choose to send 
it. It may be legitimately captured in time of war, even by the 
cruisers of his own nation, because it adds to the wealth of its 
enemy ; and hence an argument, that as it is exposed to the perils 
incident to its national character, it is entitled to the correlative 
right of protection. But that conclusion seems not to follow 
where, as was the case here, the act of aggression has been done 
by the government to which the owner of the property owed his 
political allegiance; for a government would scarce be bound to 
retaliate for the execution of a captured deserter to its ranks, 
though it had lawfully enlisted him. It might, perhaps, be bound 
to protect the merchandise of a resident from an aggression, on 
the high seas, of a third power; but it would assume a doubtful 
position, did it place itself between him and his legitimate sove- 
reign. Now, at the time of this shipment, the plaintiff was, and 
perhaps still is, a citizen of France, by whose authority the pro- 
perty was seized ; and it will scarce be thought the Cnited States 
would have been bound to declare war in order to compel France 
to release it. If that be so, it settles the question; for a govern- 
ment is not at liberty to demand anything for its subjects which it 
is not bound, to the extent of its power, to enforee. Like any 
other instrument, the treaty is to be interpreted according to 
the actual intent of the parties to it; and we can scarce suppose 
that a government would stoop to the indignity of redressing a 
wrong to one of its own citizens at the demand of a foreign power, 
or that the government of the United States felt itself bound to 
make sucha demand. But, as a decision of the point is not at 
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present indispensable, these suggestions are thrown out as first im- 
pressions, destitute of all pretence to judicial authority. 

But take it, for the sake of the argument, that the plaintiff was not 
entitled to compensation for his part of the invoice by the treaty ; 
yet the assignee of Mr. Laussat, who had shipped the property in 
his own name, received compensation for it; and why should the 
creditors or their trustee be allowed to retain it? The award of 
the commissioners is conclusive that it was properly allowed to 
some one; and though it may not be conclusive between the pres- 
ent parties, the creditors of Mr. Laussat would have the benefit of 
an entire fund, to a part of which they have no other title than the 
wrongful receipt of it by his assignee. The objection to a recov- 
ery is not that the plaintiff assisted in committing a fraud on the 
French government or the British cruisers, in covering the property 
as neutral, but that he committed a frand on the American claim- 
ants by throwing himself on their fund and reducing the rate of 
their compensation. He certainly does not appear to have 
been a party to the proceeding, at least in the first instance; 
for the application was made by the assignee of Mr. Laussat, 
as the owner of the invoice, and there is no evidence that 
it was made with the plaintiff’s privity and approbation. If 
he took no part in it, there is no illegality in his way to pre- 
clude him from following the gratuitous compensation of his 
loss into the hands of one who had received it for his use. 
But suppose he connived at the application to the commis- 
sioners, yet the transaction would not be so corrupt that no valid 
contract would grow out of it. True it is, that an illegal contract 
will not be executed ; but when it has been executed by the par- 
ties themselves, and the illegal object of it has been accomplished, 
the money or thing which was the price of it, may be a legal con- 
sideration between the parties, for a promise, express or implied ; 
and the court will not unravel the transaction to discover its origin. 
In Ex parte Bulmer, (18 Ves. 316,) Lord Erskine denied that if a 
plaintiff cannot open his case without showing that he had broken 
the law, the court will not assist him, whatever the justice of his 
claim may be; or that his case may be so intimately connected 
with illegal transactions as to be inseparable from them; and he 
said that if the illegality be only malum prohibitum, (a distinction 
that has since been abolished,) the plaintiff may recover, unless the 
aclion be expressly on the contract precluded. Faikney v. Renous, 
(4 Burr. 2069,) on which he relied, though doubted by high autho- 
rity, was justly said by him to have stood its ground. The action 
in that case was on a bond given by a partner to his copartner for 





Wh ies eae 5 ahha whirled SOF Ye a 


CRE Be aan RLU ere ie ek 









GENERAL COURT, VIRGINIA. 457 









differences paid in a stock-jobbing transaction prohibited by act of 
parliament ; and the plaintiff was allowed to recover because the 
bond was evidence, not of legal consideration, but of the defend- 
ant’s assent to the voluntary payment of a debt which could not 
have been recovered from the firm. In what does that case differ 
from this? Merely in the circumstance that a subsequent security 
was given, but which was allowed to show no more than that the 
defendant had become a party to a payment which could not have 
been enforced against him. The solemnity of the security would 
not have precluded an inquiry into the consideration of it, had it 
been illegal ; for as to that, a specialty stands in equity on a level 
with a parol contract at law. In the case before us, the assumpsit 
is implied from the receipt of the money, and if the consideration 
of it will not support a promise, it would not support a bond. 
Faikney v. Renous, therefore, is in point; and it is sustained by 
Petrie v. Hannay, (3 Term Rep. 419,) the circumstances of which, 
were the same, except that the partner plaintiff had paid the differ- 
ences by a bill on which there was a recovery against him ; and 
his action against his copartner was held to be maintainable by all 
the judges except Lord Kenyon, who vainly attempted to distin- 
guish the case from Faikney v. Renous for the alleged conclusive- 
ness of the bond at law ; for it was shown by his brethren that the 
stock-jobbing act had been pleaded. In the last case, too, it is to 
be noticed that the action was, as here, on an implied assumpsit, 
and not on a subsequent security. Notwithstanding, therefore, 
that the plaintiff may have assented to the application to the com- 
missioners, these cases have established a principle which entitles 
him to recover. 

Judgment reversed, and venire facias de novo awarded. 
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Rogers, J., was at Nisi Prius 





General Court of Virginia, December, 1847. 





Ex PaRTE JONATHAN SOwWERS. 





The general court of Virginia has jurisdiction to award a writ of Aabeas corpus 
in the case of a criminal charged with an offence committed in Alexandria, 


which is part of the District of Columbia. 
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Recent English Decision. 


Court of Queen’s Bench, Westminster, November 20, 1847. 


(Sittings in Banco, before Lord Chief Justice Denman and Justices CoLeRivce, 
Wicutman, and Erte.) 


Reoina v. Cuapwick (In Error.) 


One cannot be indicted for bigamy, who had been thrice married, but whose jirst 
wife died before either of the subsequent marriages, and whose second wife 
was the sister of his first wife. 


* Tue defendant had been indicted for bigamy, and at the trial 
before Mr. Justice Wicurman, a special verdict had been found 
under the ruling of the court, that the defendant could not be guilty 
of bigamy, because his alleged surviving wife at the time of his 
last marriage was the sister of a deceased wife, and the marriage 
of a man with the sister of a deceased wife is null and void. 


Mr. Aspland, for the defendant in error. 
Sir Fitzroy Kelly, (with whom were Mr. Peacock and Mr. T. 
Campbell Foster,) for the plaintiff in error. 


Lord Denman. This is a writ of error against a judgment 
pronounced at Liverpool upon a special verdict, which treats a 
certain marriage as null and void. The defendant in error has 
married the sister of his deceased wife, and the only question for 
the court is, whether such a marriage is valid or not. That will 
depend on the construction of the 5th and 6th William IV., 
chap. 54. The first section of that statute recites, that 

** Whereas marriages between persons within the prohibited degrees are void- 
able only by sentence of the ecclesiastical gourt, pronounced during the lifetime of 
both the parties thereto; and it is unreasonable that the estate and condition of 
the children of marriages between persons within the prohibited degrees of affinity 
should remain unsettled during so long a period ; and it is fitting that all marriages 
which may hereafter be celebrated between persons within the prohibited degrees 
of consanguinity or affinity should be ipso facto void, and not merely voidable.”’ 

And it then enacts, 

** That all marriages which shall have been celebrated before the passing of 
this act between persons being within the prohibited degrees of affinity, shall not 
hereafter be annulled for that cause by any sentence of the ecclesiastical court, 
unless pronounced in a suit which shal]! be depending at the time of the passing 
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of this act; provided that nothing hereinbefore enacted shall affect marriages 
between persons being within the prohibited degrees of consanguinity.’ 


The second section then enacts 

‘« That all marriages which shall hereafter be celebrated between persons within 
the prohibited degrees of consanguinity or affinity shall be absolutely null and void 
to all intents and purposes whatsoever.”’ 

I will not advert to the circumstances under which that statute 
was passed, although I know more upon that subject than falls to 
the lot of many. I will not advert to the facts which were then 
in contemplation, but I look only to the second section of the 
statute. It appears to me, and it was admitted by the learned 
counsel in their argument, that the meaning of the words “ pro- 
hibited degrees” depends on the construction of the 32d Henry 
VIII. chap. 38. That statute was passed during the reign of a 
monarch who certainly dealt very lightly with his own contracts, 
and showed but little regard to those who became the victims of 
his caprice. It appears that, having become tired of Catherine of 
Arragon, and wishing to marry Anne Boleyn, the statute 25 Hen. 
VIII. ch. 22, was passed. That statute rendered that monarch’s 
issue by Catherine illegitimate, and established the succession to the 
Crown in the issue of Anne Boleyn. In the course of that act, 
and not, as I think, with any view to the particular marriage of the 
king, there was introduced an enactment of a most salutary and 
beneficial character; for, among other prohibitions a man was 
expressly prohibited from marrying “ his wife’s sister.” 

That statute recites 

** That since many inconveniences have fallen by reason of marrying within the 
degrees of marriage pfohibited by God’s laws, that is to say, the son to marry 
the mother or the stepmother, the brother the sister, the father the son’s daughter, 
or his daughter’s daughter, or the son to marry the daughter of his father, pro- 
create and born by his stepmother, or the son to marry his aunt, being his 
father’s or mother’s sister, or to marry his uncle’s wife, or the father to marry 
his son’s wife, or the brother to marry his brother’s wife, or any man to marry his 
wife’s daughter, or his wife’s son's daughter, or his wife’s daughter’s daughter, 
or his wife’s sister; which marriages, albeit they be prohibited by the laws of 
God, yet nevertheless at some time they have proceeded under color of dispensa- 
tion by man’s power ;”’ and it then enacts, ‘* That no person shall from henceforth 
marry within the said degrees.” 

That statute declares what marriages are to be considered as 
prohibited by God's laws, and as void marriages ; and by it a mar- 
riage with a wife’s sister is impugned. The 25th Hen. VIII. ch. 
22, had however been repealed by the 28th Hen. VIII. ch. 7, in 
which it pleased that monarch to set aside his marriage with Anne 
Boleyn, to declare the issue of his two former marriages illegitimate, 
and to settle the succession to the Crown upon Jane Seymour. In 
that statute the same list of prohibited marriages was included, and 
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that most wholesome provision was repeated, that marriages within 
those degrees were prohibited by God’s law, and void by act of 
parliament. The particular object of the first of those statutes 
was to limit the succession to the crown to the issue of Anne Boleyn, 
and the object of the latter statute was to limit the succession in a 
new line, that of Jane Seymour. The latter of those statutes 
(28th Hen. VIII. ch. 7) was repealed by the first act of Queen 
Mary’s reign. It was important to remember, that if the object of 
the statute of Mary (1 Mary, ses. 2, ch. 1,) had been merely to 
deny the prohibition contained in 25 Hen. VIII. ch. 22, very 
simple words would have been sufficient for that purpose ; but in 
order to establish the validity of the marriage of Henry VIII. with 
Catherine of Arragon, and the consequent right of Mary to the 
crown, that marriage was declared to be good upon a great variety 
of grounds. The act, which shows the great wisdom of the par- 
liament in those times, declares that marriage of Henry to be valid, 
from the length of years during which the king and queen had 
cohabited, the offspring which she had conceived by him, and the 
circumstances of bribery and corruption by which the opinions of 
foreign universities, and afterwards the opinions of the universities 
of England in condemnation of that marriage, had been obtained. 
The object of that act, as its title indicates, was to declare the suc- 
cession to the crown, and it was not intended to affect that general 
law contained in the 25th of Hen. VIII. ch. 22, and 28th Hen. 
VIII. ch. 7, which laid down the rule for the marriages of all the 
king’s subjects. If the appeal had been directed to Holy Writ, 
the marriage of Henry with Catherine would *undoubtedly have 
been a good marriage ; but it was not so, and the question whether 
the marriage had been consummated became an important ques- 
tion. Catherine appealed directly to the king, and she offered to 
pledge her oath to the truth of her declaration. A marriage of 
that kind, though prohibited, was considered as valid if it had been 
consummated ; that was the reason why Mary, forty-four years 
after the contracting of that marriage, came to the declaration that 
it had been consummated. That fact was important, as showing 
the purpose for which that act was passed. I now come to the 
32d Henry VIII. ch. 38, which is a statute most beneficial in its 
operation; it is a law for carrying out the Reformation in this 
country. After denying the usurped power of the Pope in the 
realm of England, and denying him the power to render marriages 
void by reason of pre-contract, it lays down this liberal and well 
considered rule upon the subject. 


** That all and every such marriages as within this church of England shall be 
contracted between lawful persons (as by this act we declare all persons to be 
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lawful that be not prohibited by God's law to marry,) such marriages being con- 
tract and solemnized in face of the church, and consummate with bodily know- 
ledge, or fruit of children or child being had therein between the parties so 
married, shall be, by authority of this present parliament aforesaid, deemed, 
judged, and taken to be lawful, good, just, and indissoluble, notwithstanding pre- 
contracts . . . .; and that no reservation or prohibition, God's law except, 


shall trouble or impeach any marriage without the Levitical degrees.”’ 

‘‘ All such marriages were to be valid notwithstanding pre-con- 
tracts ; and it was further enacted, 

‘* That no person, of what estate, degree, or condition soever he or she be, shall 
be admitted to «ny of the spiritual courts within this king’s realm, or any of his 
grace’s other lands and dominions, to any process, plea, or allegation contrary to 


this foresaid act.”’ 
The rule had been distinctly laid down by the former statutes, 


but the evil to be avoided by this statute was the interference of the 
Pope. The cbject had in view by the legislature was certainty. 
To what judges, then, could it be referred to determine what mar- 
riages should be considered lawful? The only judges on ques- 
tions of marriage at that time were the judges of the ecclesiastical 
courts, of whom the legislature was so jealous in consequence of 
the proofs they had so often given of their readiness to act for their 
own lucre. Yet, to preserve certainty, to wise men and to public- 
spirited men, in the time of Hen. VIII. was it referred to say what 
the law of God was. If I am called upon to decide what the 
sacred scriptures teach upon this subject, am I to be told that I am 
to be bound by any particular translation? Six whole days have 
already been consumed in the discussion of this question, and six 
different interpretations put upon one text of scripture ; and is this 
court to enter into a discussion of the doctrines of the Scribes and 
Pharisees ; to examine into the decisions of the Cariites and Tal- 
mudists ; and to sit as a court of error upon the judgments which 
may have been pronounced by them? It has been said that the 
practice of the Jews to hold those marriages lawful; but I do not 
know who are the most approved interpreters of their law. 

If this court is to decide upon all these points, it will be neces- 
sary to inquire into the decrees of the Council of Eliberis, and all 
those other matters which have been referred to; which may be 
very proper as the employment of idle men, but to make it the 
occupation of this court would be doing the very thing which par- 
liament intended to prevent. It is the duty of this court to look at 
the declarations contained in the statutes of Henry in order to 
decide what is meant by “the prohibited degrees ”’ in the statute 
of Will. IV. Ihave been desirous not to fetter myself by any 
decisions which have been pronounced by judges in the construc- 
tion of these statutes; I look at the acts of parliament alone, and 
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the objects which they have in view, and I have come to the con- 
clusion that the law is well laid down in these two statutes (32 Hen. 
VII. ch. 38, and 5 and 6 William IV. ch. 54,) and that the 
marriage in question is null and void by the act of Will. TV. I now 
come to the question of authority, and it will be found that the 
fulness and uniformity of the decisions remove all doubt. I am 
not disposed to attribute more force to the canons of 1603 than 
Lord Hardwicke, Lord Holt, and the other judges; but still they 
are of some importance as showing the opinion which was enter- 
tained upon the subject. The 99th canon of 1603 was in these 
terms: 

‘* No person shall marry within the degrees prohibited by the laws of God, and 
expressed in a table set forth by authority in the year of our Lord, 1563, and all 
marriages so made and contracted shall be adjudged incestuous and unlawful, and 
consequently shall be dissolved as void from the beginning, and the parties so 
married shall by course of law be separated. And the aforesaid table shall be in 
every church publicly set up at the charge of the parish.’’ 

The counsel for the plaintiff in error have cited Mann’s case, 
(1 Cro, 228,) and Parson’s case, (Co. Litt. 235, a) as being in 
favor of his position, that the court should proceed to inquire what 
is the law of God in reference to the act of parliament; but in 
those cases the court only inquired what were the prohibited degrees 
in reference to the act of parliament. It is immaterial whether, as 
has been alleged, Parson’s case was expunged from Lord Coke by 
order of king James in council ; but it is well known that Lord 
Coke has, in his second Institute, written a commentary upon the 
32d of Hen. VIII. ch. 38. That high authority, however, never 
intimates that the statutes of Hen. VIII. on the subject of the pro- 
hibited degrees have been repealed ; but, on the contrary, he states 
what the prohibited degreeg are in the very words of those acts of 
parliament. Notwithstanding this, we are now told that every 
man is to form his own opinion as to the scriptures, instead of being 
bound by the words of a very plain act of parliamant. The treat- 
ment of Hill v. Good, (Vaughan R. 302, 8. C. 3 Keb. R. 166,) has 
confounded the argument, but the result of that case was that a 
consultation was awarded. The decision of Chief Justice Vaughan 
in that case showed that a marriage with a wife’s sister was made 
voidable by act of parliament in the ecclesiastical court. In the 
previous case of Harrison v. Burwell, (Vaughan, 206; 8. C. 2 
Vent. 9,) prohibition was granted, because there the court thought 
that a marriage with a wife’s sister’s daughter was without the 
Levitical degrees. But since the case of Hill v. Good, it is admit- 
ted that all authority has gone along with that case. The courtare 


now called upon to set that decision aside, because it was founded 
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upon bad reasons. It is very likely there are mistakes in that judg- 
ment. It occupies twenty folio pages, and embraces a great variety 
of subjects ; and probably it would be better if the learned chief 
justice had contented himself with saying, ‘‘ Here are acts of par- 
liament which have declared what the law is.” If that decision is 
founded in error, I should set it aside; but I cannot do so, for I 
believe it to be consistent with, and founded upon an act of par- 
liament. If so, what is the statute of Will. I1V.? It makes those 
marriages which before were voidable in the ecclesiastical court, 
and that only during the lifetime of both the parties, absolutely null 
and void. Did the legislature not know that the ecclesiastical 
court proceded on the prohibited degrees laid down in the statutes 
of Hen. VIII.? Was it possible for any authority to be more full 
and complete than the declarations of the legislature in the first 
instance ; or than the declarations in this last statute, which say 
that such marriage shall be void in future? No expediency can 
warrant a court of justice in coming to a contrary decision. I am 
not insensible to those appeals which have been made in the course 
of this argument. A number of most painful cases may arise of 
poor and ignorant people who have contracted such marriages in 
perfect good faith, and who, especially the weaker portion, are 
liable to be abandoned. The prospect of such cases afford a mel- 
ancholy spectacle ; but as to those in the higher ranks of society, if 
such there are — for I know of none who have entered into such 
alliances — they at least have no right to make the appeal which 
has been made on their part. They have proceeded in defiance of 
the act of parliament; and persons who so conduct themselves 
have no right to complain of inconvenience. My opinion is, that 
the judgment which has been given by my learned brother ( Wight- 
man) at the trial, is right, and that the defendant could not be 
guilty of bigamy in contracting another marriage. 

Mr. Justice CoLeripce then, at great length, gave judgment to 
the same effect. 

Mr. Justice Wicutman more briefly expressed his concurrence, 
and stated that though he had not felt bound by his decision in the 
court below, he had not found sufficient reason to change his 
opinion. 

Mr. Justice Erte very briefly expressed his concurrence with 
the rest of their Lordships. 

Judgment affirmed.’ 





‘It is understood that this case will be carried up on appeal. 
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Digest of American Cases, 


[Selections from 1 Woodbury and Minot’s Circuit Court (Mass.) Reports.] 


AWARD. 

Whether an award, made under a 
parol agreement to refer, and not under 
a rule of court, nor by a submission un- 
der a statute provision, nor under bonds, 
with penal provisions to enforce its exe- 
cution, can be pleaded in bar to any ac- 
tion, unless previously ree or car- 
ried into effect, —quere? United States 
v. Ames, 76. 

2. The United States had machinery 
in operation, carried by water, on land 
which had been sold to them, and over 
which jurisdiction had been ceded to 
them, by the state of Massachusetts. A. 
owned mills above and below them, on 
the same stream; and the dams of each 
party flowed back so as to obstruct the 
other. A submission of the matters in 
dispute was entered into by A. on the 
one part, and by the district attorney, au- 
thorized by the solicitor of the treasury, 
or war department, on the other part, but 
without any authority from congress ; 
and an award was ms‘e thereon, pre- 
scribiug the height of thedam. The 
United States afterwards brought an ac- 
tion of trespass against A. for flowing 
their land. He pleaded a special bar of 
the award, alleging that he had complied 
with its terms. On general demurrer, it 
was held, that the special plea could not 
be sustained. Jb. 

3. No officer of the United States has 
authority to enter into a submission in 
their behalf, which shall be binding on 
them, unless the power is given by a 
special act of congress. Jb. 


BAILMENT. 

If an advance of money is made to 
an officer of the marine corps, he be- 
comes liable as a debtor for the amount, 
to be applied, and vouchers furnished as 





directed, or to return what is not thus 
accounted for; and he is not to be treat- 
ed as a bailee of the money and respon- 
sible for only ordinary care in respect to 
it. United States v. Freeman, 45. 


DEED. 

Where a father conveyed land to his 
son for services and affection, and took 
back a lease for life, but did not wish to 
have them recorded till after his death, 
in order to keep the knowledge of them 
from his wife and the public, the deed 
was held to be well delivered, though 
lodged with a third person under the 
above arrangement. Brown v. Brown, 
325. 

2. If that third person falls sick, and 
the grantor takes back the deed for safe- 
ty, and dies leaving it among his papers, 
from which it is taken by the grantee 
and recorded, the original delivery still 
continues to be valid. Jd. 

3. More confidence and looseness in 
such matters are tolerated between a 
father and a son, and such conveyances 
are at times considered in chancery, in 
the nature of a settlement of the father’s 
estate to this extent. Jb. 

4. If the complainant put in confes- 
sions of the respondent, who was the 
grantee, as to the arrangement about 
the deposit and delivery of the deed, 
they may be used by either side. Jd. 

5. Where an estate, out of which a 
mill privilege has been carved, becomes 
united in ownership with other estates 
below, the owner of both may convey 
different rights and privileges from what 
were before attached to either estate ; 
but in conveying either to different and 
new persons, any change in the privi- 
leges made appurtenant to each must 
distinctly appear, or each will be pre- 
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sumed to exist as before the junction of 
the estates. Parry v. Parker, 280. 


EQUITY. 

When a disclosure is sought here, 
and has been obtained, the party may 
then resort to a proceeding at law, if an 
ample one exists. Shapley v. Range- 
ley, 213. 

2. A bill of peace does not generally 
lie here in respect to land, unless the 
complainant is or has been in posses- 
sion, or there is a defect in some deed, 
asked to be given up. Jb. 

3. Allegations in bills need not set 
out all the facts, in detail, which are to 
be proved ; but if they do not, they must 
contain general statements, under which 
the details proved are pertinent. Nes- 
mith v. Calvert, 34. 

4. A deed or other documentary ex- 
hibit, may be put in after the evidence 
is published. Jd. 

5. Where a bill claims relief on ac- 
count of fraud in a sale, it may be suffi- 
cient or broad enough, in form, to justify 
a decree against the sale, if a gross mis- 
take appears. Mason v. Crosby, 342. 

6. Where one of the complainants 
had released all his interest in the land 
to the others, it was held to be no bar 
to a joinder of him in the bill to set aside 
the original trade and refund what had 
been paid. Jb. 

7. if the parties to the conveyance 
are made rospondents, but not all those 
interested in equity in the land, it is no 


ground of objection to a recovery on the 


merits against the respondents for their 
shares. Ib. 

8. Where the aid of a court of chan- 
cery is indispensable to obtain the dis- 
covery of the important facts in the 
case, an application for relief can be 
sustained in connection with that dis- 
covery, in the circuit courts of the 
United States, notwithstanding the 16th 
section of the judiciary act prohibits 
such relief, when it can be obtained at 
law in as ample a manner. Warner v. 
Daniels, 90. 

9. Length of time, short of the statute 
of limitations, is sometimes a bar; but 
not if fraud exists, or if the delay is ac- 
counted for, or if such a course would 
work injustice. Jb. 


EXTRADITION. 
Under the treaty with Great Britain 
of August, 1842, prisoners, charged 
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with piracy, committed contrary to acts 
of parliament, and on board a British 
vessel, may be arrested here, and sur- 
rendered without any special act of con- 
gress to carry that treaty into effect. 
The British Prisoners, 66. 

2. They may be examined, and, if 
believed guilty, be ordered into custody 
with a view to a future surrender; and 
this may be done by a magistrate of a 
state, though he is not compellable to 
do it by the United States. 6. 

3. The order to surrender may be 
signed by the secretary of state, and 
issue from the state department. Jb. 

4. Without such proceedings for a 
surrender as are in that treaty, the law 
of nations leaves it optional with the 
executive. Jb. 

5. The application for the surrender 
may be made by the British minister, 
and need not be founded on a previous 
indictment found against the prisoners 
by the British tribunals, or on any war- 
rant issuing therefrom. Ib. 


FRAUD. 

A mistake as to the value of the con- 
sideration received for the conveyance 
of land, is not a sufficient ground for 
setting aside the conveyance, where the 
vendor had means of avoiding the mis- 
take by inquiry, and no fraud or false- 
hood was used to influence his judg- 
ment. Warner v. Daniels, 90. 

2. But a sale will not, on account of 
a mistake alone, be rescinded, if a party 
had full opportunity to examine the land 
sold, and did examine it. Mason v. 
Crosby, 342. 

3. Such an examination, however, 
will not prevent a recovery for fraud, if 
falsehood was practised in respect to 
some of the examination, and the qualit 
of timber, and size of the streams on it 
to float timber, or any matter more 
within the vendor’s knowledge; and 
the purchaser, relying in part on the 
false representations, made only a slight 
and general examination himself. 6. 

4. If such falsehood is practised by 
one of two owners of the paper title, 
and one of six owners in interest un- 
der subordinate contracts, it vitiates 
the whole sale; and the same result 
follows, if it was practised by a third 
person, who had a bond for a deed from 
some of the owners in equity, and who 
made the contract of sale, and the terms 
of which the owners of the paper title, 
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and the grantors in the sale, adopted 
and carried into effect. Jb. 

5. The grantors thus ratify the whole 
sale, and cannot take the benefit of it, 
by receiving the price agreed on, without 
being liable at the same time civi/iter on 
account of the false representations 
made in order to procure that price and 
the sale. Jd. 

6. If the sale be rescinded, the grant- 
ors being the only respondents, are liable 
severally to refund the money each has 
received and retained for his equitable 
share in the premises ; but are not re- 
sponsible after the lapse of several years 
for the money, which was immediately 
ie over to the other equitable share- 

olders. Nor are they now responsible 
for that part of the money, which was 
paid to the agent for his services, and 
never came into their hands, when the 
lapse of time has been such that he is 
dead and insolvent. J). 

7. A delay in rescinding a contract, 
and in instituting proceedings for a re- 
covery of the money, though not so long 
as to be a technical or equitable bar, by 
the statute of limitations, to any relief, 
yet may be so long as to change the po- 
sitions of the parties and their remedies 
over on third persons, and thus excuse 
them in equity for the sums paid over to 
such third persons. Jb, 

8. The notes given to the respondents 
for the benefit of all interested and not 
yet paid by the plaintiffs, are to be re- 
funded and cancelled so far as in their 
possession and control. Jb. 

9. On doing this and making the pay- 
ments aforesaid, equal in amount to their 
shares in equity, the plaintiffs must re- 
convey to the respondents respectively 
all interest in their shares of the prem- 
ises, and another deed to them in trust 
for the other owners in equity, of all in- 
terest in so much of the residue of the 
land as the excess of the notes given up 
bears to the whole consideration. Jb. 

10. Where timber had been cut from 
land by the grantee of the land, and the 
money not realized when a decree was 
rendered, that he was liable to account 
for it, he having rescinded the contract, 
he was required to file a satisfactory 
bond to pay the amount as soon as col- 
lected. Doggett v. Emerson, 195. 

11. If four persons agree to purchase 
of the state atract of land, and give their 
joint note for the consideration, and take 
a writing from the agent of the state to 
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make a deed on demand, and they au- 
thorize one of their number in writing, 
to take a deed of the same and sell it for 
the whole, each being entitled to the ex- 
tent of one-fourth by their private agree- 
ment, that one has an interest in the 
whole as agent, besides his interest as 
principal in one-fourth. And if he gets 
a deed from the state for one-eighth 
running directly to a purchaser of one- 
eighth, instead of one to himself, and 
then from himself to the purchaser, 
he is answerable for the whole con- 
sideration received, on the sale being 
rescinded. Jb. 

12. But if after the sale, he divided 
the whole of it between the other three 
owners, concluding to keep as his own 
share the other one-fourth of the land, 
having sold in all to various persons 
three-fourths of it, the other three are 
responsible to refund, in aid of him, the 
one-third each received. Jb. 

13. If a sub-agent receives from the 
vendee a part of the purchase-money, 
and pays it over to the principal, taking 
land instead of it for his compensa- 
tion, the principal is liable (on a re- 
scission of the purchase for fraud) to 
repay that part as well as what he re- 
ceived directly. Jb. 

14. Where a conveyance is set aside 
for gross misrepresentations and deceit, 
the ground of the decision must be con- 
sidered to have been fraud, and in such 
a case, interest is to be paid on the money 
refunded, without reference to any de- 
mand, and from the time it was received, 
and interest on the interest from the time 
of its payment - any of the notes orig- 
— 4 pee 

fa a, oa of goods make at 
the yi material statements as to his 
debts and means, which are relied on and 
turn out to have been false, the sale is 
voidable. Johnson v. Peck, 334. 

16. In such a case, the articles may 
be recovered back by the vendor, though 
mortgaged to a third person to secure an 
existing debt, if the mortgage has not 
been foreclosed, or the third person has 
advanced no new consideration, and will 
not be placed in a worse position than 
he occupied before the mortgage by 
his security anticipated from it, failing. 
But if the title has absolutely passed 
to a third person without notice, and 
for a new consideration, the goods can- 
not be recovered back by the original 
vendor. Jb, 











FLOWAGE. 

It seems, that the laws of Massachu- 
setts respecting flowage, do not apply to 
the case of machinery used by the United 
States for public purposes, in a place 
over which jurisdiction has been ceded 
to the United States, so as to authorize 
a mill owner to flow back in a way to 
impair in any degree the use of the 
machinery. United States v. Ames, 76. 


INJUNCTION. 

Injunctions cannot be granted in the 
courts of the United States, without no- 
tice, and hence all of them here are spe- 
cial. If the title of the cemplainant is 
denied, he must show former recoveries, 
or long possession, in the case of pa- 
tents; and in case of waste and tres- 
pass, that there are no facts to warrant 
the denial, or the injunction will be re- 
fused till the disputed questions of title 
are settled at law. Perry v. Parker, 
280. 

2. Where a bill in chancery asks for 
an injunction against the use of a patent 
stove, and for an account of sales, and 
on proof of former recoveries of others 
and long possession, an injunction had 
been granted, the court will not dissolve 
it merely on an answer denying the va- 
lidity of the patent; but will, if re- 
quested, direct an issue to be tried at 
law on that point, or, if not requested, 
continue the injunction and dissolve it 
at the next term, if in the mean time a 
suit at law is not brought to test the 
title. Orr v. Merrill, 376. 

3. An injunction once granted will 
not be dissolved on account of any 
doubts, as to the validity of a new pa- 
tent in such cases, caused by the errors 
of such officers, if measures are pending 
in congress to remove them by legisla- 
tion. Woodworth v. Hall, 389. 

4. An injunction will not be issued 
against a respondent's using a machine, 
unless it is proved, that he has used it 
himself, or employed others to use it for 
him, or at least has profited by the use 
of it. Woodworth v. Hail, 248. 

5. Where long possession of a patent 
has existed, and frequent recoveries un- 
der it, an injunction will be issued, the 
originality of the invention by the pa- 
tentee not being denied, unless the let- 
ters appear for some cause illegal or 
void. Lb. 

6. Where a bill is filed for an injunc- 
tion against the use of a patent, and the 
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answer denies the use of it, and also the 
originality of the invention, if the denial 
is supported by affidavits bringing the 
originality of the invention into doubt, 
an injunction will not issue till the par- 
ties settle the right in an action, which 
is pending between them at law, for a 
violation of the patent, unless the com- 
plainant shows, that he has for some 
time been in the undisturbed use and 
sale of his patent, or has recovered 
damages against others for the use of 
it. Hovey v. Stevens, 290. 

7. Nor can a patent be aided in re- 
spect to such an use or such recoveries, 
if it be one useful in respect to another 
patent for another invention, where 
such an use and such recoveries have 
been had, unless it is connected in law 
with that patent and is part of it. Jd. 


INSOLVENT LAWS. 

A note, made payable to the maker's 
own order, and by him indorsed, passes 
by delivery, as if it were payable to 
bearer; and the circuit courts of the 
United States have jurisdiction of an 
action brought against the maker, by a 
holder, who is a citizen of another state, 
where the amount in dispute exceeds 
$500. Towne v. Smith, 115. 

2. If a party be legally and properly 
discharged as to any contract in the state 
where the insolvent system exists, the 
discharge must be held good in other 
states, and in the courts of the United 
States. Jb. 

3. But if the contract is made, or is 
to be performed abroad, such discharge 
is not a bar to the action. Jd. 

4. It seems, that a negotiable note, 
not restricted on its face to be paid 
within the state, may be considered as 
payable wherever the indorsee may 
live ; and if the indorsee live out of the 
state, it is not barred by a subsequent 
discharge in the state where the con- 
tract was made. Jb. 

5. In such a case, the discharge will 
not avail in a court of the United States, 
unless the contract sued has been collu- 
sively assigned to a person living in 
another state, or the interest in it still 
remains in acitizen of the state in which 
it was made, Jb. 

6. Whether the actual seizure of the 
property of an insolvent, under process 
issuing from a court of the United 
States, before his assignees under the 
state insolvent law take possession of it, 
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creates a lien which will, in all cases, 
be sustained,—quare? Jb. 

7. Whether, where an insolvent living 
in Massachusetts gives to a creditor, also 
living in Massachusetts, in payment ofa 
previous debt, a note payable to his own 
order, and by himself indorsed, and the 
creditor sells the note in‘ New York to a 
third person, living in New York, the 
note is to be considered a contract, as 
between the debtor and such third per- 
son, made or to be performed in New 
York —quere? Ib. 

8. H. & H., debtors, living in Mas- 
sachusetts, gave te W. A. H. & Co., 
also living in Massachusetts, in pay- 
ment of a previous debt, a note payable 
to the order of H. & H., and by them 
indorsed. W.A. H. & Co. carried the 
note to New York, and sold it there, 
for a good consideration, to S., living 
in New York. 5S. commenced a suit 
against H. & H. in the United States’ 
circuit court for the district of Massa- 
chusetts, and attached the property of 
H. & H. thereon. H. & H. became 
insolvent under the law of Massachu- 
setts, T. & T. were duly appointed 
their assignees, and H. & i. were dis- 


charged from their debts under such 


law. T. & T. then brought a bill in 
equity in the circuit court, praying that 
S. might be enjoined from proceeding 
further in his suit against H. & H. 
in that court. The court, upon these 
facts, ordered that the bill be dismissed, 
on precedents in the supreme court of 
the United States, but doubting the cor- 
rectness of*their principles. Jd. 


INSURANCE. 

Where an insurance was effected by 
the owner of a vessel ‘‘on account of 
whom it may concern,” *‘ loss payable 
to the order ef H.,’’ who made the 
insurance and owned the vessel, and a 
consignee, in Europe, had advanced 
money to buy all the cargo in India, 
under a contract to be interested one 
half in the proceeds, and have the bill 
of lading of the cargo assigned to him 
for security, and the insurance to be 
made by the consignor on the vessel 
and half the cargo, to be deposited with 
the agent of the consignee in America, 
which was done except on freight in- 
stead of the vessel; the court held, 
that the consignee had an insurable in- 
terest in the policy, independent of any 
assignment ; and could recover on it in 
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his own name. Aldrich v. The Equita- 
ble Safety Ins. Co. 272. 


JUDGMENT. 
Where a suit is brought on a note, 
and the defendant offers in evidence to 
bar it a former judgment in a foreign 
court, where the writ counted on this 
and another note, and the judgment was 
entered upon the others, but on this the 
defendant was discharged, or went with- 
out day, it was held, that this foreign 
judgment was only prima facie evidence 
of what it decided, and that the plain- 
tiffs in this case might prove, that the 
note, now in suit, was withdrawn in 
the trial abroad and not passed on by 
the jury or court, and, in that event, it 
was not barred by the foreign judg- 
ment. Burnham v. Webster, 172. 


JURISDICTION. 

In an indictment against a corpora- 
tion for obstructing the navigation of a 
river, but which had been authorized 
by a state law, the construction as to 
its acts must be liberal in its favor. 
Nothing can be deemed an offence by 
such a corporation in the courts of the 
United States, except what has been 
made so by the constitution, or a treaty, 
or an act of congress. These courts 
being of limited jurisdiction under a 
government of limited powers, a case 
must be clearly within its jurisdiction, 
or it will be dismissed, whenever and 
however the objection is made. United 
States v. New Bedford Bridge, 401. 

2.When the old states obstructed their 
own navigable rivers by laws, the per- 
sons acting under those laws are not 
punishable in the state courts for such 
acts, unless the acts are contrary to 
some clause in the constitution, or a 
treaty, or an act of congress. Then 
they are, and also in the courts of the 
United States, if some act of congress 
make it a crime, and gives power to this 
court to punish it. Jd. 

3. When an individual suffers special 
damage by such an obstruction, he may 
have civil redress by a suit, though the 
obstruction be authorized by a state, if 
it is contrary to, or conflicts with some 
clause in the act of congress, such as a 
coasting license. The admiralty law 
as to crimes at no period has yet been 
adopted en masse by the constitution, or 
any act of congress; and the adoption 
of it as to civil cases, without defining 
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at what period, and in what place, and 
with what restrictions, has proved em- 
barrassing to the courts. By the ad- 
miralty law as to crimes, such an offence 
as the one charged in this indictment 
could not be punished in the courts of 
admiralty in England, since the 15th of 
Richard the Second; nor is it known 
that it could be in the vice admiralty 
courts in the British Colonies. It is 
doubtful whether any misdemeanors, as 
this is, were punishable in the admiralty 
courts at all since the 28th of Henry the 
Eighth, but merely felonies. Certainly 
no offences, committed like the acts in 
this case, within the body of a county, 
and not on the high seas, and not in 
great ships in great rivers below the 
bridges, would be punished in an ad- 
miralty court. Ib. , 


MISTAKE. 

It is astrong circumstance, disproving 
a material mistake as to the premises, 
that the purchaser occupied them nearly 
six years without complaint. Ferson v? 
Sanger, 138. 

2. Where full opportunities were en- 
joyed of examining the premises, and 
they were examined, and no falsehood 
or fraud appear in any materia! repre- 
sentations, or act in relation to them, no 
recovery can generally be had on the 
ground of a mistake. Jh. 

3. A long occupation of the premises 
without complaint, and without any 
fraud to conceal mistakes, is strong 
evidence not only ayainst mistakes, but 
of a negligence in seeking relief, which 
should bar it. 1. 

4. It would oot be equitable to rescind 
the contract after the purchaser had 
taken timber from the land, treated it as 
his own for several years, and mort- 
gaved it to a third person, who had 
foreclosed the mortgage, «s a release by 
the purchaser would be worthless, and 
the propriety of awarding damages, as 
well as the power in such a case, being 
not entirely clear. Jd. 


MORTGAGE. 

An entry on one pie: e of land to fore- 
close a mortgage coveriny several pieces 
in the same county and town, and in pos- 
sessiou of the same person, is good for 
all. Shapley v. Rangeley, 213. 

2. A party, claiming an interest in 
land, who sees it conveved to others 
without objecting, or giving notice of 
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his own claim, is usually estopped from 
afterwards setting it up as against that 
conveyance. /6. 

3. Where A mortgages to B, and 
before the foreclosure takes effect, B 
agrees to receive the money at a certain 
day afier the time of foreclosure ex- 
pires, and does not do it, and then by 
direction of A transfers his right to C, 
who had advanced most of the money 
for A, it was held, that this was not to 
be considered a payment and discharge 
of the mortgage, but a conveyance of 
the land after foreclosure to C. And 
thou®h C, therefore, gave a writing in 
a few days to A to convey to him on 
the payment of what had been advanced 
by © with interest, this did not make 
C’s title that of a mortgagee. So that 
ii could not be extended on by his 
creditors, though (), on a tender to him 
of what was due by A, would be held 
strictly to a specific performance of his 
contract, if no rights of third persons 
had intervened ; and might in equity be 
considered as holding in trust or mort- 
gage for A, should he chouse to claim 
it. Jd. 

4. A person, who had a subsequent 
deed of the separate piece of laud, and 
assisted in the entry by B, and in the 
conveyance by B to C, without giving 
notice of his claim, and who has paid, 
or tendered nothing to B or C, is not 
entitled to redeem, or to pay the money 
named in ©’s contract with A, and have 
a release of the premises. Jb. 


PATENT. 

It is doubtful, whether a mere change 
in the mode of fastening knives on a 
cylinder to be ground, or to fasten one 
instead of several. is achange in struc- 
ture from an old machine sufficient to 
justify a patent for it Hovey v. Ste- 
vens, 290. 

2. A signature to the patent, and a 
certificate of copies, by a person calling 
himself * acting co missioner,” is suffi- 
cient on its face in controversies be- 
tween the patentee and third persons, 
as the law recognizes an acting com- 
missioner to be lawful. Jb. 

3. A patent surrendered and renewed, 
operat: s as from the commencement of 
the original patent, except as to causes of 
action. arising before the renewal. 1d. 

4. Ifa mistake occurs in a copy of a pa- 
tent, it can be corrected without ome 
any injury, but if it exists in the origin 
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patent, it cannot be corrected, so as to 
avail without the assent or re-signature 
of the secretary of state. Jb. 

5. But the commissioner, if correct- 
ing it, need not re-sign or re-seal the 
letters, he being the same officer here 
who did it before. Jb. 

6. If the mistake corrected be a ma- 
terial one, the letters cannot operate ex- 
cept on cases arising after itis made. But 
if a mere clerical one,—quere? Jb. 


7. Where a renewal of patents sur- 
rendered is void, perhaps the surrender 
itself becomes also void, and the original 


bb. a 


patents remain in force. 


SEAMEN. 

Revolts on shipboard are to be con- 
sidered now as defined by the act of con- 
gress of March 3d, 1835, ch. 40, and con- 
sist not only in attempts to usurp the 
command from the master, or to transfer 
it to another, or to deprive him of it for 
any purpose by violence, but in resisting 
him in the free and lawful exercise of 
his authority. United States v. Peter- 
son, 305. 

2 So if no actual revolt is made, that 
act punishes, though in a milder manner, 
attempts to commit a revolt and various 
acts likely to lead to mutiny, and among 
them, to assemble with others on board 
‘*in a tumultuous und mutinous man- 
ner.”” Jb. 

3. The crew have no right to dis- 
arm the captain, though using a deadly 
weapon, if they are in a mutinous state, 
and exercising personal violence to resist 
his lawful commands. Jb. 

4. Seamen must obey the lawful com- 
mands of a master as well as refrain 
from, acts of piracy and mutiny; ad 
look for redress against excessive pun- 
ishment, or illegal orders, to the tribu- 
nals at home, and the acts of congress 
for their protection, rather than to vio- 
ence by themselves at sea. Jb. 

5. Foreign seamen on board American 
ships, are as much subject to punish- 
ment for such disobedience or violence as 
Americans, and are alike to be protected 
and redressed on their return home. Jd. 

6. To render a vessel American, so as 
to punish offences on board of her, it is 
enough to show that she sailed from 
and to an American port, and was 
apparently owned and controlled by cit- 
izens of the United States. Jb. 

7. Where a whaling vessel has been 
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lost abroad, and the cargo sent home to 
the owners, a seaman cannot recover 
wages of the captain, but must resort to 
the owners for his share in ‘* the catch- 
ings,”’ in conformity with the contract. 
Jay v. Almy, 262. 

8. A captain of a vessel is not justified 
in imprisoning a seaman merely on sus- 
picion that he isa dangerous man, or on 
the request of the crew, unless some 
facts are shown, rendering the truth of 
the charge probable ; and if he detain 
him in custody till his effects on board 
are lost or sold, the captain is answera- 
ble for their value. 6. 

9. Shipping articles, signed by sea- 
men, to a port A. and a market, are 
definite enough to be binding. United 
States v. Staley, 338. 

10. If thé’vessel has not cleared, but is 
lying at anchor in a navigable stream, 
where the tide ebbs and flows, the sea- 
men on board are bound to obedience ; 
and this court, probably, has jurisdiction 


over a revolt there, and will exercise it, if 


no evidence be offered as to the limits of 
the jurisdiction of the state, and any 
exception on this account is apparently 
waived. Whether the vessel be sea- 
worthy or not, is a fact to be settled by 
the jury. But if she was not in truth 
seaworthy, and the seamen, on going on 
board and examining her, objected to 
serving on that account, it must be con- 
sidered a refusal to enter upon the dis- 
charge of their contract, and not a viola- 
tion of duty after their service has com- 
menced under it. J. 

11. In such case the remedy against 
them, if any, is a civil one for not begin- 
ning to serve under the articles, and not 
a criminal one for breaches of duty, after 
having entered upon duty. Jb. 

12. If subsequent to the shipment and 
commencement of service, the vessel is 
believed not to be seaworthy, the seamen 
cannot refuse obedience, but may ask a 
survey if in port, and if not, but within 
sight of land, request the master to return 
and have the survey. Jb. 


WITNESS. 

A witness is not rendered incompetent 
by having received a letter trom one of 
the parties, requesting him to tell the 
whole truth, without any suggestion as 
to what the writer considered the truth 
to be. Warner v. Daniels, 90. 
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SIONS OF THE CourTs or COMMON 
Law anp ADMIRALTY IN THE UNITED 
States. By Joun Puetrs Putnam, 
of the Boston Bar. 2 vols. Svo. 1847. 
Boston : Charles C. Little and James 
Brown. 


These volumes, with the two previous 
volumes, by George T. Curtis, publish- 
ed in 1845-6, and one volume by The- 
ron Metcalf and Jonathan C. Perkins, 
published in 1840, comprise in all 4090 
closely printed royal octavo pages, and 
contain a Digest of all the Decisions of 
Common Law and Admiralty rendered 
in the courts of the United States, and 
in the courts of twenty-five of the States 
which had been reported in six hundred 
and forty-nine volumes, published pre- 
vious to January Ist, 1547. 

The decisions at common law of the 
superior courts of the new states of 
Michigan, ‘Texas, and Iowa, if any had 
been reported, were not received by Mr. 
Putnam atthe time when these volumes 
went to the press. Neither has Rhode 
Island yet furnished a volume of her 
responsa prudentium to enlighten the le- 
gal profession upon her interpretation of 
her statute or common law. 

These volumes do not purport to con- 
tain a digest of any of the decisions in 
equity of any of the courts in this coun- 
| ; nor do they embrace the decisions 
of the courts of Louisiana, where the 
mode of proceeding, except in criminal 
matters, partakes more largely of the 
civil than of the common law. Conse- 
quently no part of the volumes of re- 
ports, containing exclusively decisions 
in courts of equity, are embraced in the 
plan of this work ; and where the deci- 
sions in equity have been reported in 
the same volume with decisions in com- 
mon Jaw and admiralty, the former have 
been omitted, and the latter only have 
been selected and digested. This is 
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well, as it would only tend to confusion 
to attempt to unite a digest of common 
law and equity in the same work — 
though the need of the general digest of 
all the decisions in equity which has 
been announced by the publishers of the 
present work, will now be more severely 
felt by the legal profession, especially 
by practitioners in courts of equity. 

The plan of a work embracing a well 
prepared digest of all the common law 
and admiralty reports of the United 
States, was excellent. But when the 
volumes by Mr. Curtis appeared, many 
were disappointed on consulting them 
to find that many of the late and very 
important cases were nowhere to be 
found in the work. 

This disappointment arose in a great 
measure from the fact, that Mr. Curtis 
did not state that his continuation em- 
braced no volumes later than those 
which had been included in the first 
volume by Messrs. Metcalf and Perkins. 
Consequently, all the reports published 
after 1836, were entirely omitted. This 
was necessary, in order to make the 
second and third volumes confurm to the 
first. 

This defect, if it may be so called, is 
now remedied by the two supplemental 
volumes by Mr. ee: which embrace 
all the decisions reported in the ten 
years subsequent to the time to which 
the first three volumes extend. They 
also embrace such reports published 
previous to the year 1837 as were acci- 
dentally omitted in the previous vol- 
umes. And now that we have the sup- 
plemental volumes, we are not sorry 
that their publication has been delayed, 
as this delay has enabled the editor to 
bring down the work entire, so near the 
present time. 

We learn from the preface, that a vo- 
lume is now in press, containing a com- 
plete table of all the cases embraced in 
both works.. This index of cases, as it 
will refer not only to the page of the 
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digest where each case is cited, but also 
to the volume and page of the reports 
where it may be found, will of itself 
constitute an exceedingly convenient 
volume. 

Hereafter the digest of volumes of 
reports. both in law and equity, will be 
continued in yearly supplements, to be 
issued by the present publishers, under 
the editorial charge of Mr. Putnam. 
When, in after years, these yearly sup- 
plements shall have increased so as to 
render reference to them inconvenient, 
they will need to be combined into one 
additional supplemental volume ; or 
some American Comyn may have the 
patience and hardihood to devote ten 
years to recasting and remodelling the 
whole in one entire work. We think 
we can assure the publishers, however, 
that their copyright in the present vol- 
umes will have run out before such a 
work will be prepared 

The value of the present work to the 
legal profession cannot be too highly 
estimated. It contains a complete epit- 
ome of the common law as administered 
in this country — so far as the same has 
been the subject of legal adjudication — 
and holds the same relation to it that 
the ‘* United States statutes at large”’ 
holds in regard to the statute law. 

The “ digests *’ differ from the ‘* sta- 
tutes,’’ inasmuch as they embrace the 
common law decisions of the highest 
courts of twenty-five individual states, 
as well as all those of the United States’ 
courts which have been reported. They 
resemble the ‘* statutes.”’ inasmuch as 
they contain all the decisions which 
have been made, whether overruled, ob- 
solete, or rendered nugatory by subse- 
quent statute law, in the same manner 
that the “ statutes’ embrace all the 
acts of congress, whether obsolete or 
repealed. The ** statutes’’ contain not 
only the existing statutes of the Union, 
but are themselves a complete legisla- 
tive history of the country, since the 
adoption of the Federa! coustitution. 

These ‘digests *’ show both how 
these statutes, and the statutes of the 
individual states have been construed 
and interpreted. But what is far more 
important, they show how the common 
law, which enters so radically into all 
our institutions, and so deeply affects 
all our rights, both public and private, 
has been modified and adapted in our 
country. 
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The value of the decisions here di- 
gested is as different as the courts and 
judges who have rendered them; and 
are entitled to authority in degrees va- 
rying from the weight attached to the 
legal opinion of an inferior judge of an 
inferior court, to that awarded to the 
prefound and masterly opinions of a 
Parsons, a Marshal], a Story. or a Kent. 

A digest constructed on the plan of 
these volumes, can of itself be of very 
little authority, as a work to be cited in 
arguing a question of law in our highest 
legal tribunals. Its highly useful end 
is answered, if it points the inquirer to 
decisions on the question he is investi- 
gating, and thus furnishes him with an 
easy access to the volume and page of 
the reports, where the case in which it 
was rendered may be consulted and the 
facis on which the case rested, the 
peints upon which it was decided, and 
the ability and learning of the court 
which rendered the judgment. may all 
be considered in determining to what 
authority the opinion is entitled. 

Still. asa book of reference to law- 
yeis whose libraries are small or whose 
residence debars them acerss to county 
and other large libraries, these volumes 
will be almost invaluable, as they con- 
tain an epitome of all the common law 
cases decided in the United States. In- 
deed, we doubt whether there are ten 
libraries in the country which contain 
every volume here digested. 

With Comyn’s Digest, Harrison’s 
Analytical Digest, and the volumes now 
under consideration, any one may read- 
ily be directed to nearly all the deci- 
sions in common Jaw, both in this coun- 
try and in England, upon almost every 
point which has been the subject of ju- 
dicial determination. They cannot, in- 
deed, supersede the necessity of text- 
books or treatises on the various depart- 
ments of American law, though they 
contain nearly all the elements of such 
works; neither will the United States 
Digest enable the practising lawyer to 
dispense with the digest of the reports 
of his own state. 

Minot’s Digest will still be needed by 
the Massachusetts lawyer, as will Gil- 
christ’s by the New Hampshire, and 
Washburne’s by the Vermont lawyer; 
not to mention the excellent digests of 
other states, which the wants of the 
profession have already called out, or 
which are now in course of preparation, 








in this law-abiding, law-loving, law- 
book-making western world. 

It was our intention to enter into a 
more minute examination of the merits 
of Mr. Putnam’s volumes, but we have 
only room to add, that they appear to 
exhibit more care in the analysis of the 
titles, more neatness, brevity, and per- 
spicuity in the statement of the point, 
than the two preceding volumes, though 
less of these important requisites of a 
digest than the first volume. 

This difference arises in part, no 
doubt, from the fact that the demand 
for the completion of the work from the 
point where the editors of the first vol- 
umes left it, was so urgent that their 
successors were obliged to call in the 
assistance of several other gentlemen to 
aid in preparing the materials of their 
volumes. And, in. part, from the fact 
that the senior editor of the first volume 
brought to the execution of his work a 
faculty of neatness, brevity; and perspi- 
cuity as a law writer, which has been 
rarely equalled, certainly never surpass- 


The table of titles, divisions and sub- 
divisions prefixed to Mr. Putnam’s vol- 
umes is much more full and complete 
than in either of the other volumes, and 
greatly facilitates the reference to his 
part of the work. 

In the mechanical execution of the 
entire digest, the publishers have done 
full justice to a work designed for con- 
stant reference by a profession whose 
constant reading and writing render a 
fair type and good paper, qualities to be 
highly appreciated. G. 


A Practica, Treatise on the Law 
or PARTNERSHIP, WITH AN APPENDIX 
or Forms. By Joun Cottyer.— 
Third American from the second Eng- 
lish edition, with large additions to 
the text, and Notes by J. C. Perkins. 
Boston: Charles C. Little and James 
Brown, 1848. 


In the preparation of this work, Mr. 
Perkins has rendered a benefit to the 
profession, which should not pass unno- 
ticed. He has taken the second edition 
of Mr. Collyer, and by his valuable addi- 
tions to the text and notes, has rendered 
it, in our judgment, the most useful work 
on Partnership which we now have. 
Among the many excellent treatises on 
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this subject, the work of Mr. Collyer 
has always held a high rank. Hibs ori- 
ginal work was published in 1832, two 
editions of which were published in this 
country, one in 1834, and one in 1839. 
In 1840, he published his second edi- 
tion, which has never been republished 
in this country, except in this present 
form, edited by Mr. Perkins. There 
seem to be no marks of distinction be- 
tween the original text of Mr. Collyer, 
and the additions by Mr. Perkins ; but 
it will be found, upon examination, that 
the American editor has added over 
three hundred pages, of the size of the 
original work. ‘These additions have 
been made chiefly in those points which 
required further discussion, in order to 
render the work of practical use in this 
country. In the text, Mr. Perkins does 
not seem to have made many changes, 
but his additions are frequent and valua- 
ble. Mr.Collyer’s chapter on “ Mines,” 
and much of his chapter on “ Joint Stock 
Companies,” have been omitted, though 
in the place of that portion of the latter 
chapter which has been omitted, the late 
decisions on the same subject, as collect- 
ed by Mr. Bisset, have been inserted. 
He has also added a section on special 
and limited partnerships, a subject 
which is becoming of great importance 
in this country. ‘To the chapter ‘‘ On 
the formation of partnership contracts,”’ 
he has added several sections, in which 
he has given many important illustra- 
tions of the principles, by which the 
question, whether men are, or are not, 
partners, is to be decided. Upon the 
subject of limited partnerships he has 
given the main features of the statutes 
of the several States, and has cited all 
the cases relating to them, a matter of 
extreme importance, inasmuch as the 
formation of these partnerships has be- 
come very extensive in this country. 
His additions, upon the mode and effect 
of dissolving the partnership, and on the 
subject of the interest of partners in the 
stock of the concern, more especially in 
reference to real estate, are very valua- 
ble, particularly upon the latter point, 
on account of the want of uniformity in 
the decisions of our courts upon the 
subject. Besides these, there are very 
many additions, of real value, to other 
portions of the text. 

All of the notes, excepting those of 
Mr. Collyer, appear to be original, and 
indeed Mr. Perkins seems to have fol- 
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lowed a plan entirely different from that 
of the Aimerican editors of the first edi- 
tion. The new matter introduced into 
the notes by Mr. Perkins seems to be 
about two thirds of the whole, and new 
citations, quotations, and references 
from English and American authorities 
appear on every page, while here and 
there, are extended discussions on dis- 
puted, or new and important points. In 
short, almost every point treated of in 
the text, has been greatly enriched and 
improved by the notes. 
e notice this particularly, in rela- 
tion to the following, among other im- 
portant subjects ; the allowance of in- 
terest between partners; the duty of 
each partner to re for the joint con- 
cern, without any allowance for unequal 
services; notice, in case of dissolution ; 
the right of a partner to dissolve a part- 
nership formed for a limited period ; the 
effect of insanity, war, &c. in dissolv- 
ing a partnership ; the real estate held 
by partners, and dower in such real es- 
tate; the relative proportions which 
partners are presumed to have in the 
jeint stock; the rights of majorities to 
control the partnership ; actions of as- 
sumpsit and account between partners ; 
the rights of partners to a sale of the 
joint property on dissolution ;  settle- 
ments of accounts in equity between 
partners; the effect of entries in the 
partnership books as evidence; the 
rights of withdrawing partners, or the 
representatives of deceased partners, 
against continuing partners, who trade 
with the joint effects; the rights of 
courts to dissolve or declare partner- 
ships void; the statute of limitations 
between partners; assignments, mort- 
gages and sales by partners ; partner- 
ships carried on in the name of one 
artner ; the right of one partner to 
ind the firm by accommodation notes, 
or as surety for another person ; the 
effect of admissions of partners after 
dissolution ; the effect of a note or bond 
_ by one partner for a debt of the 
rm ; the right of a partner to bind the 
firm by a sealed instrument; the rights 
of creditors against deceased partners’ 
estates ; the rights of the surviving 
partner in reference to the joint effects ; 
the mode of proving persons to be part- 
ners ; the effect upon dormant partners 
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of the recovery of a judgment for a joint 
debt against ostensible partners; the 
rights of a creditor of one partner to at- 
tach and levy on joint property, and the 
mode of doing this; the right of the 
court to enjoin such levy ; partnership 
in ships and their cargoes ; the rights of 
majorities and minorities of owners of 
ships ; the rights of parties, on an equal 
division of opinion in regard to the em- 
ployment of a ship; the right of the 
admiralty to sell a ship, on an equal 
division of opinion among owners ; the 
effect of a creditor's taking the note of 
one part-owner of a ship for supplies, 
&c. On some of these points enumera- 
ted, there is no discussion at all in the 
original text; on others, very little is 
said, while upon all, great light has been 
thrown by the valuable discussiuns of 
the editor, and the copious English and 
American later authorities which he has 
cited as bearing upon them. 

We had intended to have noticed the 
differences between this work and other 
treatises upon the same subject, but our 
limits will not allow but a word. The 
remedies by suit between partners, and 
by partners against third persons; the 
pleadings, practice and order in such 
proceedings ; the mode of settling ac- 
counts and charging interest between 
partners ; and various other important 
topics, seem to be much more fully 
treated of in this than any other work. 
This work has, of course, an advan- 
tage over the treatises of Gow, Cary, 
Montague, and Bisset, because it is 
better adapted to the use of the Ameri- 
can practitioner and student, and is in 
general more full in its treatment of 
the various topics appertaining to the 
law of Partnership. 

We have been thus particular in our 
statement of the differences between 
the work under notice, and the original 
work of Mr. Collyer, in order that the 
profession may see how much they are 
indebted to the valuable labors of Mr. 
Perkins, and because those labors are 
very much greater than we had at first 
supposed, or than the profession gene- 
rally imagine. The book should be 
in the hands of every lawyer, for he 
will find it an invaluable aid in his in- 
vestigations upon this important branch 
of the law. 
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Gotpen Runes ror THe Examina- 
tion oF Witnesses. By Davin Pavt 
Brown.— There is often more elo- 
quence — more mind — mvre knowledge 
of human nature displayed in the Ex- 
AMINATION of Witnesses, than in the 
discussion of the cause to which their tes- 
timony relates. Evidence, without Ar- 
gument, is worth much more than Ar- 
gument without Evidence. In_ their 
union, they are irresistible ! 

The trial of a cause may be aptly 
compared to the progress of a paint- 
ing — you first Jay your groundwork, 
then sketch your various figures, and 
finally, by the power and coloring of 
arguinent, separate them, or group them 
together, with all the advantages of 
light and shade. But if the ground- 
work be imperfect, or the delineations 
indistinct, your labor will frequently 
commence where it ought to conclude, 
and even after all, will prove utterly un- 
satisfactory, if not contemptible. Or, 
perhaps, it may more justly be likened 
to a complicated piece of music, wherein 
asingle false note may destroy the en- 
tire harmony of the performance. 

First, as to your own witnesses : 

I. If they are bold, and may injure 
your cause by pertness or forwardness, 
observe a gravity and ceremony of man- 
ner toward them which may be calcu- 
lated to repress their assurance. 

II. If they are alarmed or diffident, 
and their thoughts are evidently scatter- 
ed, commence your examinations with 
matters of a familiar character, remotely 
connected with the subject of their 
alarm or the matter in issue ; as, for in- 
stance, Where do you livet Do you 
know the parties! How long have 
ou known them! &c. And when you 

ve restored them to their composure, 
and the mind has regained its equi- 
librium, proceed to the more essential 


features of the case — being careful to 
be mild and distinct in your approaches, 
lest you may trouble the fountain again, 
from which you are to drink. 

Ill. If the evidence of your own wit- 
nesses be unfavurable to you, (which 
should always be carefully guarded 
against,) exhibit no want of composure 
—for there are many minds that form 
opinions of the nature or character of 
testimony, chiefly from the effect which 
it may appear to produce upon the 
counsel. 

1V. If you perceive that the mind of 
the witness is imbued with prejudices 
against your client, hope but litle from 
such a quarter — unless there be some 
facts which are essential to your client’s 
protection, and which that witness alone 
can prove, either do not call him, or get 
rid of him as soon as possible. If the 
opposite party perceive the bias to which 
I have referred, he may employ it to 
your ruin. In judicial inquiries, of all 
possible evils, the worst, and the least 
to be resisted, is an enemy in the dis- 
guise of a friend. You cannot impeach 
him — you cannot cross-examine him — 
you cannot disarm him — you cannot 
indirectly even assail him; and if you 
exercise the only privilege that is left 
to you, and call other witnesses fur the 
purposes of explanation, you must bear 
in mind that, instead of carrying the 
war into the enemy's country, the 
struggle is still between sections of 
your own forces, and in the very heart 
perhaps of yourown camp. Avoid.this, 
by all means. 

V. Never call a witness whom your 
adversary will be compelled to call. 
This will afford you the privilege of 
cross-examination — take from your op- 
ponent the same privilege it thus gives 
to you—and in addition thereto, not 
only render everything unfavorable 
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said by the witness doubly operative 
against the party calling him, but also 
deprive that party of the power of coun- 
teracting the effect of the testimony. 

VI. Never ask a question without an 
object — nor without being able to con- 
nect that object with the case, if objected 
to as irrelevant. 

VIL. Be careful not to put your ques- 
tion in such a shape that, if opposed for 
informality, you cannot sustain it, or at 
all events produce stroi.g reason in its 
support. eneiat failures in the dis- 
cussions of points of evidence enfeeble 
your strength in the estimation of the 
jury and greatly impair your hopes in 
the final result. 

VIII. Never object to a question from 
your adversary without being able and 
disposed to enforce the objection. No- 
thing is so monstrous as to be constantly 
making and withdrawing objections ; it 
either indicates a want of correct per- 
ception in making them, or a deficiency 
of reason or of moral courage in not 
making them good. 

IX. Speak to your witness clearly 
and distinctly, as if you were awake 
and engaged in a matier of interest — 
and make Azm also speak distinctly and 
to your question. How can it be sup- 
posed that the court and jury will be in- 
clined to listen, when the only struggle 
seems to be whether the counsel or the 
witness shall first go to sleep? 

X. Modulate your voice as circum- 
stances may direct—‘“Iuspire the 
fearful and repress the bold.” 

XI. Never begin before you are 
ready —and always finish when you 
have done. In other words, do not 
question for question's sake but for an 
answer. 

Cross- Examination. 


I, Except in indifferent matters, never 
take your eye from that of the witness : 
this is a channel of communication from 
mind to mind, the loss of which nothing 
can compensate. 

“Truth falsehood, hatred, anger, scorn, despair, 
And all the passions — all the soul is there.” 

II. Be not regardless, either, of the 
voice of the witness; next to the eye 
this is perhaps the best interpreter of 
his mind. ‘The very design to screen 
conscience from crime,—the mental 
reservation of the witness,—is often 
manifested in the tone or accent, or em- 

hasis of the voice. For instance — it 
oming important to know that the 
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witness wa at the corner of Sixth and 
Chestnut streets at a certain time :— The 
question is asked — were you at thecor- 
ner of Sixth and Chestnut streets, at six 
o’clock?t A frank witness would answer 
— perhaps —I was near there. Buta 
witness who had been there, desirous to 
conceal the fact and to defeat your object, 
speaking to the letter rather than the 
spirit of inquiry, answers — No —al- 
though he may have been within a stone’s 
throw of the place, or at the very place 
within ten minutes of the time. The 
common answer of such a witness would 
be —I was not at the corner —at six 
o’clock. 

Emphasizing both words, plainly im- 
plies a mental evasion or equivocation, 
and gives rise with a skilful examiner, 
to the question — At what hour were 
you at the corner, or at what place were 
you at six o'clock? And in nine in- 
stances out of ten it will appear, that 
the witness was at the place about the 
time, or at the time about the place. 
There is no scope for farther illustra- 
tions — but be watchful, I say, of the 
voice, and the principle may be easily 
applied. 

III. Be mild with the mild — shrewd 
with the crafty—confiding with the 
honest — merciful to the young, the frail 
or the fearful — rough to the ruffian, and 
a thunderbolt to the liar. But in all 
this, never be unmindful of. your own 
dignity. Bring to bear all the powers 
of your mind — not that you may shine, 
but that virtue may triumph and your 
cause may prosper. 

1V. In a criminal, especially in a 
capital case, so long as your cause stands 
well, ask but few questions ; and be cer- 
tain never to ask any, the answer to 
which, if against yous may destroy your 
client, unless you know the witness per- 
fectly well, and know that his answer 
will be favorable egual/y well — or unless 
yon be prepared with testimony to de- 
stroy him if he play traitor to the truth 
and your expectations. 

V. Anequivocal question — is almost 
as much to be avoided and condemned 
as an equivocal answer — and it always 
leads to, or excuses, an equivocal answer. 
Singleness of purpose, clearly expressed, 
is the best trait in the examination of 
witnesses, whether they be honest or 
the reverse. Falsehood is not detected 
by cunning, but by the light of Truth, 
or if by cunning, it is the cunning of the 
witness, and not of the counsel. 
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VI. If the witness determine to be 
witty or refractory with you, you had 
betier settle that account with him at 
first, or its items will increase with the 
examination. Jet him have an oppor- 
tunity of satisfying himself either that 
he has mistaken your power or his own. 
But in any result, be careful that you do 
not lose your temper — anger is always 
either the precursor or evidence of as- 
sured defeat in every intcllectual con- 
flict. 

VII. Like a skilful chess player, in 
every move, fix your mind upon the com- 
binations and relations of the game — 
partial and temporary success may oth- 
erwise end in total and remediless defeat. 

VIII. Never undervalue your adver- 
sary — but stand steadily upon your 
guard —a random blow may be just as 
fatal, as though it were directed by 
the most consummate skill — the negli- 
gence of one often cures, and sometimes 
renders effective, the blunders of another, 

1X. Be respectful to the Court and 
to the Jury — kind to your colleague — 
civil to your antagonist —but never 
sacrifice the slightest principle of duty, 
to an overweening deference toward 
either. 


New Yorx Commission. — We give 
below the letter of the Hon. John 
A. Collier to the legislature of New 
York, resigning his p'ace as one of 
the commissioners of the code; and 
also a resolution introduced by Judge 
Fine, in the senate, and which was 
adopted. We deem them important, as 
indicating that the scheme of forming a 
new code of administrative justice, to 
take the place of the present system, 
has proved to be an undertaking of far 
greater magnitude than many sciolists 
have seemed to regard it; and that its 
practicability is beginning to be doubt- 
ed. We have no room for further com- 
ments now. 


Avpany, Janvary 12, 1848. 


To the Hon. the Senate : 

The experience of a few months in 
the discharge of my duties as one of the 
commissioners of the code, has satisfied 
me that if I did not underrate the labor 
and magnitude of the work, I have, 
perhaps, overrated my own powers of 
endurance. Chancellor Walworth, ina 
his letter to the senate, declining the 
office, says: ‘* Upon a full examination 


of this subject, I have satisfied myself 
that it would be impossible for me to 
perform my part of the labor of forming 
such a code as I should consider it my 
duty to attempt to compile, in less time 
than five or six years; devoting twelve 
hours a day to that business exclusively.” 
With less matured views as to the 
nature of the undertaking, and accus- 
tomed as I had always been to a life of 
labor, I then thought, I confess, that by 
industrious and persevering application, 
the work might probably be accom- 
plished in less time than the chancellor 
had thus fixed. Although much time, 
since my appointment, has been neces- 
sarily devoted to the preliminary ex- 
amination of the subject, and the mere 
outline and plan of the work, yet, with 
all due allowance on that score, the little 
progress made, compared with the labor 
bestowed upon it, has convinced me that 
the chancellor did not over-estimate the 
time the proper execution of the work 
would necessarily occupy. . 
For myself, | am strongly admon- 
ished by this brief experiment, that even 
were my whole time devoted exclusivel 
to the work, my health and strengt 
would fail me, should | persevere in the 
effort to accomplish my portion of the 
duties within the period that seems to 
be anticipated. Scarcely hoping, even 
at the hazard of such a sacrifice, to 
satisfy the reasonable expectations, and 
much Jess the ‘‘ progressive ’’ impa- 
tience of the public, of which we have 
already been favored with an early in- 
stalment; and with increasing doubts 
and misgivings as to the ultimate suc- 
cess of the undertaking, and especially 
if done in the hurried manner which the 
manifestations of such impatience are 
calculated to produce, I have, upon due 
consideration of the subject, concluded 
to resign my place upon this commis- 
sion; and my resignation of the office 
is, therefore, respectfully tendered to 
the legislature. 
With great respect, your ob’t serv’t. 
Joun A. Conuier. 
Resolved, (if the assembly concur,) 
That it be referred to the judiciary com- 
mittee, to report their opinion, whether 
it be not wiser for the codifiers of the 
Jaw, instead of attempting to reduce the 
unwritten law to wr ting — the work, as 
they confess, of more than seven years, 
and at the expense of more than 
$50,000 — to revise our statute law, 
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adapting it to the new constitution, 
omitting what is useless, or has been 
repealed, and adding notes of explasa- 
tion, with reference to the decisions of 
our courts. 


Mot ch-Pot. 

It seemeth that this word hotch-pot, isin English a podding, 
for in this pudding is not communly put one thing alone, but 
= ane with other things put together. — Littleton, § 287, 

The late chief justice of the common pleas 
is somewhat remarkable for the brevity and 
— of the few remarks, which he permits 

imself to make ; and the following anecdote 
will serve to show that he can exercise this 
faculty on a proper occasion, and that the 
most tiresome of all possible business, the 
calling the docket, may sometimes afford oc- 
casion for a little amusement. 

The judge had taken his seat on the first 
day of the term, in the county of ——, and 
while the clerk was calling the docket, a 

ntleman of the bar, somewhat advanced in 
ife, whose practice had sensibly declined, 
desiring to magnify his office and his busi- 
ness, rose in the most dignified manner, when 
the case of Smith v. Jones was called, and 
addressed the court substantially as follows : 

May it please your honor,—This case 
stands ina somewhat peculiar position. It 
was commenced in 1840, and returnable at 
the December term of this court. It was 
then continued under the rule. At the next 
term of the court, it was referred to three 
persons, agreed upon by the parties, and 
sanctioned by the conrt. During the vaca- 
tion a rule was taken out from the office of 
the clerk, in the usual form, and delivered to 
the chairman of the referees. He notified 
his associates and the parties of a time and 
place of meeting; at which time and place they 
accordingly assembled. ‘The parties, with 
their counsel and witnesses, were present, 
and ready to proceed to trial. To the sur- 

rise of all, one of the referees absolutely re- 
used to serve, and it was impossible there- 
fore to proceed, at that time. At the next 
term of the court, the parties, being unable to 
agree pon a third referee, in the place of the 
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person who had declined to serve, the rule 
was discharged, and the case was continued. 
This was at the last term of this court, and 
I suppose, may it please your honor, that we 
should regularly be prepared for trial at this 
term. But, I am happy to inform your honor, 
that, during the vacation, the parties have 
met and setttep. “ Neither party ” may be 
entered. 
The remark of his honor was: “ Brother 
, you had better have begun at the 
other end.” 


Cuancettorn Watwortn. — Mr. Murray 
Hoffman, at the close of his argument in 
Wells v. Gibson, New York, addressed the 
chancellor, as follows: — 

“| have now finished what I deem it my 
duty to urge in behalf of my clients in this 
most complicated case. But I cannot sit 
down without uttering something more per- 
sonal to myself and to you. It is in all pro- 
bability the last time | shall address you as 
chancellor of the state of New York. To 
one whose professional life has been most 
solely connected with this court, who has 
served in an humble sphere as one of its 
ministers, the thought of its destruction can- 
not but be full of anxiety and regret. Apert 
from the prevalence of pure religion, the pa- 
triot can breathe no more useful prayer for 
his native state than that the future = ath 
tration of justice may be distinguished for 
intelligence, learning, integrity, and conscien- 
tiousness such as has illustrated the course 
of the court of chancery from the day of Rob- 
ert R. Livingston to the present hour. Pu- 
rity, impartiality and ability have shone in 
the decisions of those who have gone before 
you, now shedding reputation and honor 
upou the state as well as upon their own 
dazzling bright names; lighting the path 
and guiding the minds of the jurists of other 
states in the administration of the high mo- 
rality of the system of equity. It must bea 
source of consolation to yourself, as it is of 
gratification to your friends, that the white 
robe of justice transmitted from the illus- 
trious men who have gone before you, has 
not since it fell upon you been soiled or 
rent.” 





Obituary Notice. 


At Boston, December 24, Hon. Samvec 
Hvpssarp, aged 62, an associate Justice of 
the Supreme Judicial Court. Judge Hub- 
bard was born in Boston in 1785, and was 
graduated at Yale College in 1802. He 
afterwards studied law at New Haven, in 
the office of Judge Chauncey, for two years, 
when he returned to Boston, and entered the 
office of the Hon. Charles Jackson. Mr. 
Hubbard was admitted to practice in Suffolk 
county in 1806, and entered upon professional 
practice in Maine, then a portion of this com- 
monwealth, in which he continued with good 
success until the year 1811, when he again 


returned here, and formed a professional con- 
nection with his instructor, which continued 
until the appointment of Mr. Jackson to the 
bench in the year 1813. From that time he 
remained in full end extensive practice until 
he was himself called to the same office in 
1842, having been selected by Governor Davis 
to fill the vacancy caused by the resignation 
of Mr. Justice Putnam. 

The death of Judge Hubbard has heen se- 
verely felt by the profession, and hy the pub- 
lie at large. Our limits do not permit us to 
insert the proceedings of the bench and bar 
consequent thereon, but we take the liberty 
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» to add the following extract from the re- 


marks of the chief justice, in reply to the 
address of Charles G. Loring, Esq. who 
moved that the bar resolutions be entered 
upon the records of the court : 

“From the time that Judge Hubbard he- 
came permanently settled in Boston, his life 
has been before the public. As a counsellor 
and advocate, he was extensively employed 
and trusted, and he devoted himself to his 
professional duties, with a fidelity and assi- 
duity which showed how worthy he was of 
the trust reposed in him. He was remarka- 
ble among his cotemporaries for his power 
of patient and thorough investigation, which 
enabled him to unravel the most complicated 
cases, and to point out clearly to others the 
true points on which the merits of an intri- 
cate controversy turned. Practising in a 
mercantile community, in a time when great 
interests, growing out of commerce and navi- 
gation, were brought into controversy, his 
mind was thoroughly imbued with a know- 
ledge of mercantile law, not merely the mu- 
nicipal law, which governs one siate or one 
country, but that qualified international law, 
which, for general convenience, and almost 
by general consent, governs the commercial 
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world. . . . . The judicial qualities of 
Judge Hubbard, during the few years that 
he has held this office, have been too con- 
spicuous and too highly appreciated, to re- 
quire any remarks at this ime. Coming to 
the bench as he did, in the full maturity of 
his powers, after a long course of study and 
practice, thoroughly acquainted with the 
rules and principles of law, in all its depart- 
ments, and familiar with all the forms of 
proceeding, he needed no preparation, but 
was ready to enter at once upon the duties of 
a judge. The same qualities of mind, the 
same acute and persevering investigation, 
which have been already noticed, were 
brought to bear here with eminent success ; 
with this difference, however, that as a coun- 
sellor he was to investigate the merits on 
one side only, and when that was done, his 
duty was performed; whereas here, after in- 
vestigation has ended, after all the light is 
thrown upon the subject which examination 
and research can throw, there remained the 
delicate and difficult duty of judging between 
conflicting and nearly balanced claims of 
right, ei.her of which, standing alone, would 
seem to be well sustained.” 


Insolvents in sHlassachusetts. 





Name of Insolvent. 
Abbott, Moody E. 
Abbott, Timothy B. 


Adams, Asahel L. et al. 


Adams, Jefferson, 
Aldrich, Otis D. 
Ambler, James B. 
Anthony, Mark, 
Bailey, John G. 
Baker, Francis, 
Barnard, Joseph 8. 
Belden, Samuel, 
Bent, Ebenezer, 
Berry, Benjamin, 
Bigelow, Job 3. et al. 
Billings, Hammait, 


Bolton, William, Jr. et al. 


Brown, Joseph K. 
Brown, Reuben 8. 
Brownell, Asa C. 
Carter, Richard B. 


Chamberlin, William N 


Chase, Jacob, 
Clark, Edmund N. 
Clark, Reuben, 
Cobb, Charles C. 
Cotting, Azro P. 
Cowell, Ezra 
Cummings, 5. C. 
Daniels, George, 
Davis, Jacob T. 
Davis, James, 
Denny, Daniel B. 
Dillaber, Benjamin, 


Dinsmore, Hezekiah P. 


Drake, Gideon, 
Drury, Calvin A. 
Duffy, Michael, 
Eames, James H. Jr. 


| Residence. 


‘Lowell, 
| Boston, 

Boston, 
iBoston, 
| West Boylston, 
|Lyon, 
| Fall River, 

New Bedford, 

Boston, 

Fall River, 
Chester, 

Charlestown, 
| Yarmouth 
'Fitehburg, 

Boston, 
Charlestown, 

Boston, 
| Beston, 

Boston, 

Lynn, 

Dana, 
|Dartmouth, 
|Salisbury, 
| Harwich, 

Roxtury, 
| Milton, 
| Barnstable, 


| Fairhaven, 
Worcester, 

| Millbury, 
Southbridge, 
‘Chelsea, 
Westfield, 

|Royalston, 

| Boston, 
Reading, 

| Charlestown, 

|Full River, 
Lynnfield, 
Roxbury, 
Boston, 


| Occupation. 
| 
| é 


‘Carpenter, 

| Mason, 

| Traders, 

| Merchant, 

| Laborer, 

| Trader, 

Ho sewright, 
Boat Builder, 
‘Carriage Maker, 
| Yeoman, 
|Farmer, 
Cabinet Maker, 
Mariner, 
Kersey Manufact’ers, 
| Architect, 
Sail Makers, 
Laborer, 
Gentleman, 
Stove Dealer, 
Victualler, 
Carpenter, 

| Parmer, 
|Tanner, 
Mariner, 
Currier, 
Yeoman, 
Mariner, 
Shoemaker, 
Innkeeper, 
Master Mariner, 
Merchant, 
Manufacturer, 
Laborer, 
Tailor, 
Contractor, 
Butcher, 
Laborer, 
Blacksmith, 
Trader, 
Manufacturer, 
Stone Cutter, 
Merchant, 
\Gentieman, 
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of Proceedings. 


Dec. 


“ 


Name of Master or Jucige. 


Bradford Russell. 
|Pradford Sumner, 
[Pradford Sumner, 
Bradford Sumner. 
has. W. Hartshorn. 
| David Roberts, 

(* J. Holmes. 
lOliver Prescott, 
|E.llis Gray Loring. 
C.J. Holmes. 
William G. Rates. 
George W. Warren. 
|Ze no Scudder, 

\( harles Mason. 
|Ellis Gray Loring. 
|Bradford Sumner, 
jPradt rd Sumner. 
Bradford Sumner, 
|Bradford Sumner. 
Jolin G. King. 

| Walter A. Bryant. 
‘Oliver Prescott. 
John G King. 
Nymphas Marston. 
Sherman Leland. 
James Richardson. 
Zeno Scudder, 
bllis Gray Loring. 
Bradford Sumner. 
Oliver Prescott. 
Isanc Davis. 

fsaac Davis. 
Henry Chapin. 
Bredtord >umner, 
William G. L ates. 
Charles Mason. 
Pradtord Sumer. 
George W. Warren, 
George Wo Warren. 
(, J. Holmes. 
David Roberts. 
Bradford Sumner. 
Bradford Sumner. 
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Name of Lasolvent. 


Foskett, w illiam R. 
Fowler, Lewis D. 
Gibson, Charles D, 
Hall, ~eth B 

Ham, Lewis W. 
Haskins, Harrison, 
Haten, Jacob, 
Hathaway, William, 
Hawkes, George, W. 


Henshaw, Chas. C. etal. 


Higgins, Jeremiah, 
Hobiurt, Erastus, 
Hobbs, Cyrus, 

Horr, William, 
Hou-ton, Isaac, 
How, Edwin, 
Howes, Lot, 
Howland, Elisha D. 
Humphrey, Horace, 
Jones, Samuel D. 
Jones, Thomas et al. 
Kelly, Andrew et al. 
Kendall, George, 
Kimball, Nathan, 
Kimpton, Stephen, 
Lawrence, Arthur L. 
Leach, Jeremiah, 
Marsh, George D. 

Me Allister, Daniel, 
McDotten, Jona, Jr. 
Mcl.ane, Levi, 
Merrick, Augustus, 
Morse, Leprelette, 
Muth, John C. 

Orne, Joseph T. et al. 
Page, James A. 
Parsons, Willtam B. 
Payson, William P. 
Pearson, George W. 
Peirce, Daniel, 
Pendar, George L. 
Philbrook, Charles H. 
Phillips, Edward H. 
Prevost, Isidore E. 
Rider, Edward W. 


Robinson, Benjamin W. 


Rock well, Lawton, 
Rounds, Almon, 
Sackett, Dwight, 
Sargent, Joseph W. 
Seon, BE. G. 
Shoves, Luther W. 


Simmons, Marshall V. 


Spalding, Joseph R. 
Spurr, George W. 
Standish, thomas, 
Stowéd, Calvin, 
Stoyle, Richard, 
Streeter, scar, 
Strong, John, 
Stuart. John, 
Sweu, 8. A. 
Swett. Stephen, 
Tappan, Joseph FP, 
Thurston, Abel L. 
Varnes, Daniel, 


Warren, James L. L. F. 


Warren, John, 
Waterman, Knight, 
Wentworth, Lewis, 
White, Samuei V. 
Whitney, George H. 
Whitney, Lewis, 
Wilson, William H, 
Wingte, Stephen B. 
Winship, Franklin, 
Wood, Samuel W. 


Woodbury, Benjamin F. 


Woods, Melissa M. 
Wright, Thomas 8. 


Residence. 


Occupation. 





Oxford, 
/Southwick, 
Boston, 
|Fitchburg, 
iLynn, 

| Middleborough, 
|Charlestown, 
Fall River, 

| Newton, 
Boston, 
Charlestown, 
Boston, 
\Chelsea, 
|Prescott, 
Boston, 

| Belchertown, 
iNew Bedford, 
New Bedford, 
Harwich, 


East Bridgewater, 


| Boston, 
Boston, 
Boston, 
Lyna, 
‘Templeton, 

|Charlestown, 
Medford, 

| Boston, 
Lawrence; 
Worcester, 

| Baston, 

i ‘oncord, 
Foxboro’, 
Boston, 
| Boston, 
| Boston, 
|Roston, 

| Foxboro’ 
Boston, 

|Georgetown, 
Danvers, 
Lawrence, 
Boston, 
Boston, 

,Wareham, 
‘Lowell, 
Boston, 
Taunton, 
Fitchburg, 
Boston, 
Roxbury, 
Lowell, 
Rochester, 
Brookfield, 
Charlton, 
Foxboro’ 
Tolland, 
Millbury, 
Boston, 
Lowell, 
Natick, 
Boston, 
Roxbury, 
New bury port, 
Fitchburg, 
Andover, 

Brighton, 


'Fail River, 


Sutton, 


| Boston, 


Weymouth, 
Grafton, 
Lawrence, 
Boston, 
Chelsea, 
Boston, 


West Boylston, 


Charlestown, 
Boston, 
Enfield, 


Carpenter, 
Merchant, 
Merchant, 


. , 
Housewright, 
Instructer, 

Tin Plate Worker, 
Merchants, 
Carpeuter, 
Carpenter, 
Teamster, 


Shipwright, 
Trader, 
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Dec. 
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Tailor, 

Trader & Shoe Manf.| 
Merchants, | 
Carpenter, 

Board’g House Sen 
Shoe Manufacturer, 
Sash, Door and Blind 
Teamster, [Manuf.| 
Stone Cutter, 
Me chant 
Housewright, 
Machinist, 


| 


Manufacturer, * 
Y — 





Tailo 

Piano Forte Man’rs, | 

‘ollector, | 
Carpenter, 

Trader, 

Clerk, 

Cordwainer, 

Gentleman, 

Painter, 

Merchant Tailor, 

Physician, 

Laborer, 

lrader, 

Trader, 

Pedier and Laborer, 

Mason, 

Trader, 

Baker, 

Machinist, 

Shipwright, 

Innholder, 

Inuholder, 

Straw ‘l'rimmer, 
Farmer, 

Mechanic, 

Merchant, 

Innholder, 

Innholder, 

Trader, 

Carpenter, 

Trader, 

‘Teamster, 

Blacksmith, 

Esquire, 

Laborer, 

Cordwainer, 

Carpet Dealer, 

Shoe Manufacturer, 

Cabinet Maker, 

Hu bandman, 
lailor, 

leamster, 

‘arpet Dealer, 

Laborer, 

Painter, 

Milliner, 








Physician, 


Name of Master or Judge, 





Uenry Chapin. 
William G. Bates. 
Ellis Gray Loring. 
Charles Masdn. 
John G. King. 
Zechariah Eddy. 
George W. Warren. 
c. J. tlolmes. 
|\William Minot. 
\Bradford Sumner. 
George W. Warren. 
‘Bradford Sumner. 
Bradford Sumner. 
{Laban Marey. 
|Bradford Sumner. 
|Laban Marcy. 
\\ sliver Prescott. 
pew Prescott. 
Nymphas Marston. 
Welcome You ng. 
Bradford Sumner. 
|Bradtord Sumner. 
Bradford Sumner. 
David Roberts. 
Charles Mason. 
George W. Warren. 
George W. Warren. 
Bradford Sumner. 
john G. King. 
Henry Chapin. 
Bradford Sumner. 
aeorge W. Warren. 
James Richardson. 
Bradford Sumner. 
Bradford Sumner. 
Bradtord Sumner. 
Bradford Sumner. 
James Richardson. 
bradford Sumner. 
Ebenezer Moseley. 
Ebenezer Moseley. 
James H, Duncan. 
| Bradford Sumner. 
Bradford Sumner. 
Z. Eddy. 
\George W. Warren. 
| Bradford Sumuer. 
©. J. Holmes. 
Charles Mason. 
Bradford Sumner. 
Sherman Leland. 
Bradtord Russell. 
Z. Eddy 
Henry Chapin. 
Henry Chapin. 
James Richardson. 
William G. Bates. 
Henry Chapin. 
Bradtord Sumner. 
George W. Warren. 
George W. Warren. 
Bradford Sumner. 
David A. Simmons. 
David Roberts. 
Charles Mason. 
James H. Duncan. 
Ellis Gray Loring. 
c. J. Holmes. 
Isaac Davis. 
William Minot. 
Sherman Leland. 
Henry Chapin. 
James H. Duncan. 
William Mimot. 
Bradford Sumner. 
Witham Minot. 
Chas W. Hartshorn. 
George W. Warren. 
Bradford Sumner. 
Laban Marcy. 











